UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

CONNECTICUT STATE DEPARTMENT
OF SOCIAL SERVICES, ET AL.
: Civ. Action No.
V. : 3:99 CV 2020 (SRU)

TOMMY THOMPSON

RULING ON THE PARTIES
CROSSMOTIONSFOR SUMMARY JUDGMENT

The Connecticut Department of Socia Services (“DSS’), its Commissioner, Patricia Wilson-
Coker (the“Commissoner”), and a satewide class of individuals who are dudly digible for certain

Medicare! and Medicaid? benefits to cover home hedth care expenses,? dlege that the Secretary of the

! Medicare is a federaly funded and administered program of health insurance for the nation’s
elderly and disabled who are covered by Socid Security. Title XVIII of the Socid Security Act, 42
U.S.C. 81395, et seq. Thiscaseinvolvesonly Part A of Medicare, pursuant to which beneficiaries are
entitled to certain hospitd, extended care (i.e., nursng home care), home hedth, and hospice services.
Home hedlth care includes part-time or intermittent skilled nursing services and home hedlth aide
sarvices to individuas confined to home and who are in need of skilled nuraing services on an
intermittent basis or in need of skilled therapy services under aplan of care prescribed and periodicaly
reviewed by aphysician. This case does not involve Part B of Medicare, which establishes avoluntary
program of supplementa medica insurance covering physcians care and other health services,
including home hedlth services not covered under Part A.

2 Medicaid is a program that pays for certain hedlth care expensesincurred by the
impoverished ederly and disabled. Title XIX of the Socid Security Act, 42 U.S.C. § 1396, et seq.
Medicad is partly funded by the federd government and partly funded by the sates, and is
administered by each participating state. One benefit that States are required to provide under their
Medicaid programsis the provison of home hedlth care services.

3 On February 28, 2000, the court certified the plaintiff class, which consists of al residents of
Connecticut: (1) who are, have been, or become simultaneoudy igible for both Medicare and
Medicaid coverage; (2) whose home hedlth care providers have had or have UGS asthelr fiscal
intermediary; and (3) for whom requests for an initial determination and/or for reconsderation of an
initid determination for Medicare coverage of home hedlth care services have been filed or are filed.
The class representatives are Philip Myrun and Confessora Santiago.



United States Department of Health and Human Services® (“the Secretary”) has failed to comply with
certain procedurd requirements of the Medicare regulaions. Specificdly, the plantiffs dlege that the
Secretary, through afinancid intermediary, United Government Services of Wisconsn (“UGS’), has
failed to provide written, timely and accurate initid coverage and reconsideration determinations to
beneficiaries in Connecticut who are receiving home hedlth care services covered by Medicaid, and
who have sought reimbursement for such expenses from Medicare by filing a request with UGS.
Pantiffs further dlege that the Secretary’ s fallure to comply with the Medicare regulationsis so severe
as to condtitute a violation of plaintiffs procedura due process rights as guaranteed by the Fifth
Amendment to the United States Congtitution.

The Secretary hastimdy answered plaintiffs complaint, and has admitted the mgority of
plantiffs subgtantive factud dlegations. The Secretary argues, however, that plaintiffs are not entitled
to judgment in their favor. Specificdly, the Secretary argues that this court does not have subject
meatter jurisdiction over plaintiffs daims and that plantiffs have faled to exhaust their adminidretive
remedies prior to ingtituting this suit. The Secretary aso disputes that UGS s procedures for handling
plantiffs requests are contrary to the various regulaions upon which plantiffsrely. Findly, the
Secretary aversthat UGS has performed its del egated functions properly, that the Secretary has
undertaken lawful supervison of UGS, and that any supervisory action or inaction of UGS by the

Secretary is purdly within his discretion and is not subject to judicid review.

4 At the time this lawsLit began, Donna Shddawas Secretary of the Department of Hedlth and
Human Services. Pursuant to Federa Rule of Civil Procedure 25(d), Tommy Thompson, the present
Secretary, was substituted as the named defendant.
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The parties are in agreement that there are no disputed issues of materid fact and that the sole
issues in controversy are legd issues cagpable of resolution by the court on summary judgment. To that
end, the parties have filed crossmotions for summary judgment on al issues raised in the Amended
Complaint. For the following reasons, the court concludes that plaintiffs are entitled to summary
judgment in their favor on dl of their clams except their clam that the Secretary has falled to ensure that
UGS issues aufficiently timely and accurate notices of initid determination and reconsideration
decisons. The Secretary is entitled to summary judgment in hisfavor on those dams.

A. BACKGROUND

DSSisthe Connecticut state agency respongible for administering the stat€' s Medicaid
program. DSSisrequired by law to seek rembursement for hedlth care expenditures it makes for
Medicad beneficiaries from any other entity legaly obligated to make such payments, including the
Medicare program. Medicaid beneficiaries are thus required by law to assign to DSS any rights that
they may have to seek payment for home hedth care services they have received, including any right the
beneficiaries may have to seek payment from the Medicare program. DSS s thus subrogated to
Connecticut Medicaid beneficiaries rightsto seek adminigrative review of adenid of Medicare
coverage by a hedth care service provider.

In furtherance of its duty to seek reimbursement for Medicaid expenditures, including
reimbursement from Medicare, DSS has established a*“ Third Party Liability Program.” Specificdly,
DSS has hired the Center for Medicare Advocacy Inc. (“CMA”), anonprofit public interest law firm,

to seek coverage from Medicare for home hedlth care services for which payment has aready been



made under Medicaid. In these cases, the headth care service provider® has determined that Medicare
coverage is not appropriate, and so payment has been made under Medicaid. CMA pursues the
beneficiaries’ rights to seek review of the provider’ s determination of no coverage. The present lawsuit
chdlenges UGS s handling of CMA’ s pursuit of thisright of review. Specificaly, CMA chdlenges
UGS s handling of CMA’srequedts for initid coverage determinations and UGS s requests for
reconsderation from adverseinitia determinations.

1. The Administrative Process

HHS does not itsdf directly handle claims for coverage of home hedlth care services under
Medicare. Rather, the Secretary acting through the HHS division known as the Hedlth Care Financing
Authority (“HCFA”),® has entered into contracts with private entities (typicaly private insurance
companies), known asfisca intermediaries, to act asHHS s agent in the initial stages of Medicare
coverage determinations. More specificaly, initid determinations and reconsideration requests on
cdamsfor Part A home hedlth care services are handled by one of four fiscal intermediaries, which
HCFA has desgnated as a“regiona home hedth intermediaries’ (“RHHI”). HHASs can submit clams
to the RHHI responsible for the region ether in which the HHA provided the servicesto the

beneficiary” or in which the HHAS' corporate headquarters are located .

®> Home hedth care sarvices are provided by agencies known as home hedth agencies
(“HHAS"), which have entered into agreements with the Secretary to provide such services.

® During the pendency of these motions, HCFA was renamed “the Center for Medicare and
Medicaid Sarvices.” For ease of reference, the court will continue to refer to HCFA.

" Theterm “beneficiary” is defined by the regulations as “ someone who is entitled to Medicare
benefits” 42 C.F.R. § 400.202 (emphasis added). Persons such as the plaintiffs, who are seeking a
determination whether they are entitled to benefits, would not normally be caled beneficiaries.
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If an HHA determines that home health care services provided to a beneficiary are covered by
Medicare, it Imply submits aclam for payment to the RHHI. The RHHI then determinesiif the claim
submitted by the HHA is covered by Medicare. If, however, the HHA makes a determination that the
service is not covered under Medicare, it must notify the beneficiary that the service is not covered. If
the beneficiary disagrees with the provider’ s determination, he or she may submit arequest for payment
ether to the provider or directly to the fiscal intermediary. The provider will then submit aclam & the
request of the beneficiary, known as a“demand hill.”

Oncethe fiscd intermediary receives aclam from aHHA, or arequest for payment from a
beneficiary, it is required to make an initid determination concerning coverage. Thereis no regulatory
time frame within which thisinitiad determination must be made.® Once made, however, the RHHI must
notify both the beneficiary and the provider in writing of itsinitid determination. This notification is
known as a“natice of initid determination.” The parties vigoroudy contest whether the regulations a'so
require the RHHI to provide acopy of the notice of initial determination to a beneficiary’s

representative.

Nevertheless, following the parties’ practice in this case, the court will refer to individuas who are
seeking a determination of coverage as “beneficiaries”

8 UGSis not the RHHI for the HCFA region encompassing Connecticut. Rather, it isthe
RHHI for the region in which are located the corporate headquarters of two HHAs that provide home
hedlth care services to Connecticut resdents. Associated Hospital Services of Maine (“AHS’) isthe
RHHI for the region encompassing Connecticut, and therefore is responsible for mgority of camsfiled
by HHAS providing servicesin Connecticut.

% Congress recently set a45-day limit for making initid determinations, which will become
effective in October 2002. That time limit will goply only to “clean dams’ not “other dams’ such as
demand bills.



The RHHI'sinitid determination is binding unless the beneficiary files awritten request for
reconsderation. Upon the filing of arequest for reconsideration, the RHHI does an independent, de
novo review of the clam. The RHHI isrequired to provide written notice of the digpogtion of the
request for recongideration both to the beneficiary and to his or her representative. Disposition of a
request for recongideration is binding unless the clam involves more than $100, and the beneficiary
requests a hearing before an adminidrative law judge within Sixty days of the reconsderation decision.
A bendficiary isthen entitled to a hearing before the Department Appeds Board. Findly, for clamsin
which more than $1,000 is a issue, judicid review in the United States Digtrict Courts is available after
afina decision of the Department Appeds Board.!® A beneficiary must obtain afina decison a each
level of adminidrative review before obtaining review a the next adminidrative leve.

2. UGS'sPractices

Prior to December 1997, UGS provided notice of an initid determination both to the
beneficiary and to hisor her representative usng a document known as the “Notice of Medicare Claim
Determination.”

After December 1997, UGS began sending aform labeled “ Medicare Summary Notice”’

(“MSN”") instead of the Notice of Medicare Claim Determination. In addition, the MSN was sent only

19 Thefiling of arequest for determination is distinct from the filing of what is known asa
“datement of intent.” A statement of intent isnot aclaim, but a placeholder for the later filing of a
proper clam within a sx-month period following the date of notice that the statement of intent was
received. Intermediaries not responsible for identifying the provider or requiring thet the provider
submit aclam. Rether, theindividud filing a atement of intent is required to ensure that a complete
camistimey submitted. No initia determination need be issued after the filing of a Statement of intent.
See 42 C.F.R. §424.45.



to the beneficiary, and not to his or her representative. UGS sent CMA, the representative for the
magority of Connecticut dually digible beneficiaries, magnetic tape cartridges with eectronic information
about clams processed during the preceding month. UGS dso, approximately annualy, sent CMA
summary spreadsheets containing aggregate information on claims processed by UGS over alonger
period of time than the monthly ectronic transmissons. UGS entered into an agreement with CMA
whereby the sixty-day period for seeking reconsderation of an initia determination was triggered not
by the issuance of the MSN, but rather by CMA’ s receipt of the monthly summary spreadshests.
Specifically, CMA had sixty days from the date it acknowledged receipt of the monthly report to seek
reconsderation of any claim whose denia or rgection first gppeared on that monthly report.

B. SUBJECT MATTER JURISDICTION AND EXHAUSTION OF
ADMINISTRATIVE REMEDIES

Plaintiffs assart severa bases for subject matter jurisdiction in their Amended Complaint.*
Firdt, plaintiffs assert jurisdiction under 28 U.S.C. 8 1331 (“ Section 1331"), which bestows upon “the
digtrict courts. . . origind jurisdiction of dl civil actions arisng under the Condtitution, laws, or tregties
of the United States.” Plaintiffs also assart jurisdiction under 28 U.S.C. § 1361 (“Section 1361"),

which grants “the digtrict courts.. . . origind jurisdiction of any action in the nature of mandamusto

1 1n the section of the Amended Complaint entitled “ Jurisdiction and Venue,” plaintiffs assert
that they “seek a declaration of rights pursuant to the Declaratory Judgment Act, 28 U.S.C. 88 2201
and 2202 (Am. Compl. a 112.) The Declaratory Judgment Act is not, however, an independent
source of subject matter jurisdiction. See Concerned Citizens of Cohocton Valey, Inc. v. New Y ork
State Dept. of Environmental Conservation, 127 F.3d 201 (2d Cir. 1997) (“It is settled law that the
Declaratory Judgment Act . . . does not enlarge the jurisdiction of the federa courts, see, eg., Skdly
Qil Co. v. Phillips Petroleum Co., 339 U.S. 667, 671 (1950); Albradco, Inc. v. Bevona, 982 F.2d 82,
85 (2d Cir. 1992), and that a declaratory judgment action must therefore have an independent basis for
subject matter jurisdiction, id.”).




compel an officer or employee of the United States or any agency thereof to perform aduty owed to
the plaintiff.” Findly, plaintiffs assert jurisdiction under 42 U.S.C. 8§ 1395ff(b), which permitsjudicia
review “to the same extent asis provided in” 42 U.S.C. 8 405(g) (“ Section 405(g)”). Section 405(g)
provides, in pertinent part, that:
Any individud, after any final decison of the Commissioner of Socid Security made
after a hearing to which he was a party, irrespective of the amount in controversy, may obtain a
review of such decison by acivil action commenced within Sixty days after the mailing to him of
natice of such decison or within such further time as the Commissioner of Socia Security may
dlow. Such action shdl be brought in the didtrict court of the United States for the judicia
digtrict in which the plaintiff resdes, or has his principa place of business, or, if he does not

resde or have his principd place of business within any such judicid didrict, in the United
States Digtrict Court for the Digtrict of Columbia.

The Secretary has chdlenged plaintiffs purported bases for subject matter jurisdiction. The
court aso, of course, has an independent duty to determine the existence of subject matter jurisdiction.

See Da Silvav. Kinsho Intern. Corp., 229 F.3d 358, 361 (2d Cir. 2000) (It isthe “obligation of a

court, on its own motion, to inquire as to subject matter jurisdiction and satisfy itsdlf that such

jurigdiction exigts.”) (dting Mt. Hedlthy City School Digtrict Board of Education v. Doyle, 429 U.S.
274 (1977)). Accordingly, the court will separately examine each purported basis for subject matter
jurisdiction.

1. Federal Question Jurisdiction Under Section 1331

Thereisno dispute that plaintiffs clams “arise under” federd law: namely the Medicare Act
and its associated regulations. The Secretary argues, however, that Section 1331 jurisdiction is
unavailable because plaintiffs claims must be channeled through the adminidirative procedures set forth

in the Medicare Act and its associated regulations. Specificdly, the Secretary, relying on Shddav.



[llinois Council on Long Term Care, Inc., 529 U.S. 1, 5 (2000) (“lllinois Counal”), assertsthat “[t]he

avallability of judicid review under the Medicare Act precludes federd question jurisdiction.” In Illinais

Coundil, the Supreme Court held that 42 U.S.C. § 405(h) (“ Section 405(h)"),*2 asincorporated into
the Medicare Act by 42 U.S.C. § 1395ii, barred federd question jurisdiction over a chalenge by an

association of nurang homesto certain of the Secretary’s Medicare regulations. 1d. at 5. The lllinois

Coundil court held that the association was required to pursue its clams through the administretive
review procedures, set forth in 42 U.S.C. 88 1395cc(h), (b)(2)(A); 88 405(b), (g) (incorporated by §
1395ii), dlowing for appeds from the Secretary’ s termination of, or arefusal to renew, a provider
agreement for failure to comply with the terms of agreement or the Medicare Satutes and regulations.
As such, the plaintiff association of nurang homes could not rely upon Section 1331's grant of federd
question jurisdiction; rather their dlaims were channeled by Section 405(h) through the adminigtrative
processes set forth in Section 405(g).

Asapreiminary matter, there can be little doubt that the lllinois Coundl holding is not
goplicable to plaintiffs clam that UGS s procedures are unlawful because plaintiffs do not receive any
decison on certain requests for initid determination. The lllinois Coundil court explicitly held that
Section 405(h) is not a bar to jurisdiction where the result would be no review a dl of aplantiff's

dams. lllinois Council, 529 U.S. at 19; see Bowen v. Michigan Academy of Family Phydcians, 476

U.S. 667, 675 (1986) (“Michigan Academy”); Furlong v. Shelda, 238 F.3d 227 (2d Cir. 2001)

12 Section 405(h) provides, in pertinent part, that “[n]o action against the United States, the
[Secretary], or any officer or employee thereof shal be brought under section 1331 or 1346 of title 28,
United States Code, to recover on any claim arisng under thistitle.” 42 U.S.C. § 405(h).
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(“Furlong 11"); Dewall Enterprises, Inc. v. Thompson, 206 F. Supp. 2d 992 (D. Neb. 2002). That is,

however, the precise import of plantiffs clam; they do not recaive an initid determination from which
they can seek adminidrative and, if necessary, judicid review. Accordingly, the court concludesthat it
has jurisdiction under Section 1331 to hear plaintiffs clam that they receive no initia determination on
certan requests for an initid determination.

Less clear, however, iswhether, after [llinois Coundl, plaintiffs remaining clams are subject to
the restrictions of Section 405(h), or if the court has federd question jurisdiction under Section 1331.
The plain language of Section 405(h) applies only to those claims that seek to “recover on [g clam
arisng under” the Medicare Act. Plaintiffs dams certainly are not straightforward “amount
determinations’ such that they fal squarely within Section 405(h). Rather, they appear more like
“methodology” clams which, prior to Illinois Coundil, would have been exempted from Section

405(h)’ s reach under Michigan Academy. Although “the status of the amount/methodology distinction

after |llinois Coundl is somewhat unclear,” Furlong 1, 238 F.3d at 233, the weight of post-lllinais

Coundil authority seems to indicate that federd question jurisdiction under Section 1331 is unavailable

for plantiffs remaning dams Compare Cathedra Rock of North Callege Hill, Inc. v. Shdda, 223

F.3d 354 (6th Cir. 2000); Home Care Assn. Of Amer., Inc. v. United States, 229 F.3d 1163 (10th

Cir. 2000) (unpublished dispogtion), with Vigting Nurses Assn of Southwestern Indiana, Inc. v.

Shdda, 213 F.3d 352, 357 n.7 (7th Cir. 2000) (distinguishing Illinois Coundil and holding that Section
405(h) was ingpplicable where parties did not challenge the regulatory scheme, but differed in their
interpretation of the gpplicable statute). 1n any event, the court need not decide this thorny issue

because, as st forth below, the court concludes that it has subject matter jurisdiction under both
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Section 405(g) and Section 1361.

2. Jurisdiction under the Medicare Act

Paintiffs have also asserted jurisdiction under Section 405(g). The Secretary argues that
plaintiffs may seek judicid review of their daims pursuant to Section 405(g), incorporated into the
Medicare statutes by 42 U.S.C. 8§ 1395ff(b), only once they have received a“fina decison” rendered
“after ahearing,” which they have not done. Importantly, however, the Secretary concedes that
plantiffs have presented their clamsto him and, therefore, that the aleged failure to exhaust is not
purely jurisdictional. (Def’s Opp. Memo a 4.).12

Faintiffs do not contend that, as to each individua request for initid determination or
reconsderation at issue, they have obtained a“find decison” “after ahearing.” The parties aso do not
dispute that the Secretary himsalf has not, as he might have, waived Section 405(g)’ s exhaustion

requirement. Rather, the parties dispute whether the court should waive plaintiffs need to exhaust the

13 The Secretary’ s failure to exhaust argument is limited “to the extent plaintiffs complain that
UGS decisonson initia determination or reconsideration requests are inaccurate. A. Compl. 72,
75" (Def’sMemo a 26.). In the cited paragraphs of the Amended Complaint, plaintiffs summarily
aver that the Secretary failed to require UGS “to provide timely, written and accurate initia
determinations,” and “reconsideration decisons” Thus, the Secretary’ s exhaugtion argument is limited
to plaintiffs clamsthat the Secretary failed to require UGS to provide “timely, written” initid
determinations and recondderation. Less clear, however iswhich of plaintiffs specific clams chdlenge
the “accuracy” of theinitid determinations and reconsideration decision, and which do not. There can
be little doubt that plaintiffs claim that UGS renders inaccurate decisons fals squardy within the
“accurate” moniker. Lessclear iswhether plaintiffs claim that UGS sinitia determinations do not
“date in detall” the basis for the determination as required by 42 C.F.R. 8 405.702, attacks the
“accuracy” of UGS sdecisgons. In any event, plaintiffs clams that UGS does not issueinitid
determination decisions when the provider does not file a claim, does not render timdly decisons, and
does not send a copy of the initid determination to the beneficiary’ s representative, clearly do not fall
under the “inaccurate’ rubric.
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procedures set forth in Section 405(g). If S0, jurisdiction lies under Section 405(g). If not, plaintiffs
must either exhaust their administrative procedures, or demongtrate the existence of an dternative
source of subject matter jurisdiction.

It iswell settled that “exhaugtion isthe rule, waiver the exception.” Pavanov. Shdda, 95 F.3d

147, 150 (2d Cir. 1996), quoting Abbey v. Sullivan, 978 F.2d 37, 44 (2d Cir. 1992). Waiver is,

however, appropriate when the following circumstances are present: “the chalenge is collaterd to the
demand for benefits, the exhaudtion of remedies would be futile, and enforcement of the exhaustion

requirement would cause the clamantsirreparable injury.” State of New Y ork v. Sullivan, 906 F.2d

910, 918 (2d Cir. 1990). “No one element is critica to the resolution of the issue; rather, amore
genera gpproach, baancing the competing consderations to arrive a ajust result, isin order.” 1d.
Bdancing the foregoing concerns, waiver is appropriate in this case.

a. Plaintiffs claimsarecollateral to ther claimsfor benefits.

Rantiffs damsarethe very paradigm of collaterd dams. In Bowen v. City of New York,

476 U.S. 467 (1986) (“City of New York™), the Supreme Court upheld the district court’ s waiver of

exhaugtion of the procedures set forth in Section 405(g). Specificaly, the Supreme Court relied on the
fact that “[t]he class members neither sought nor were awarded benefitsin the Digtrict Court, but rather
chdlenged the Secretary's failure to follow the applicable regulations” 1d. at 483. Asin City of New
York, the plaintiffsin this case do not seek an award of benefits, either directly or indirectly. Rether,
plaintiffs chalenge the Secretary’ sfalure to follow his own regulaionsin the process of handling their
requests for initid determination and reconsideration decisons. Indeed, if plaintiffs were to prevail on

each and every clam asserted in this action, there would be no guarantee that any particular plaintiff
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would receive, or would even be more likely to recelve, any benefits previoudy denied him or her, or
any future benefits. Accordingly, the court concludes thet plaintiffs present dlams are collaterd to ther

clamsfor benefits. See aso Eldridge, 424 U.S. a 330 (plaintiff’s chalenge to condtitutionality of

adminigtrative procedures for terminating socia security disability benefits was “entirdly collaterd to his

ubgtantive clam of entittement.”); Goodnight v. Shdda, 837 F. Supp. 1564, 1574 (D. Utah 1993)

(relying on City of New Y ork; clams collaterd because plaintiffs did not seek “ajudgment awarding

them disability benefits,” or “to correct inadvertent errors or occasiond mistakes that ordinarily occur,”
but rather a*“vindication of [the plaintiffs] right to fair procedures at the initid and reconsideration

stages of the determination process.”); Whitev. Sullivan, 1991 WL 315124 (D. Vt. Oct. 15, 1991)

(“Anissueiscollaerd if, in the event it is decided in the clamant's favor, the Secretary neverthdess
retains the discretion to gpply the law and make the final determination as to the amount of benefitsa
clamant receives. Therefore, courts may waive the exhaustion requirement in order to ensure that the
Secretary gpplies only valid standards in making his decisons, but may not waive it to second-guess his
decisonsin cases where he applies the proper law.”) (synthesizing cases).

The Secretary mistakenly assartsthat plaintiffs present clams are inextricably intertwined with

their daims for benefits and are therefore not collaterd. Specificdly, the Secretary, seizing on language

in Heckler v. Ringer, 466 U.S. 606 (1984), and Pavano v. Shdda, 95 F.3d 147 (2d Cir. 1996),
arguesthat plaintiffs clams cannot be collaterd because they chalenge the Secretary’ s gpplication of
admittedly vdid regulations. The Secretary correctly concludes that plaintiffsin this action do not
chdlenge the vdidity of the Secretary’ s regulations, but rather the interpretation and application of the

regulations. The Secretary isaso correct in noting that, in Pavano, the court held that the “[p]laintiffs

13



were not chalenging the vaidity of agency regulations, but challenging the gpplication of regulationsto
them,” and that "[t]he palicies favoring exhaustion are most strongly implicated by actions [such asthe
one & bar] chdlenging the application of concededly valid regulations” Pavano, 95 F.3d at 150

(bracketsin origind). The Secretary, however, reads too much into the Pavano holding when

concluding that plaintiffs clamsin this case are not collaterd. Properly read, Pavano holdsthat aclam
isnot collaterd where an individuad challenges the gpplication of aregulation to his or her specific clam
for benefits, i.e, plantiff “is not seeking relief other than that sought in the adminigrative hearing,” id., as
opposed to challenging the Secretary’ s system-wide interpretation and gpplication of aregulation.

The semind decison in City of New Y ork gptly demongtrates this digtinction. Specificdly, the

court noted that that “case [was] materidly distinguishable from one in which adamant suesin didtrict
court, dleging mere deviation from the gpplicable regulations in his particular administrative
proceeding.” |d. a 484 (emphass added). In such acase, any dleged error would be “fully
correctable upon subsequent administrative review since the claimant on gpped will dert the agency to
the alleged deviation.” 1d. at 484-85. The court further explained that the plaintiffsin that case,
however, sood “on a different footing from one arguing merdly that an agency incorrectly applied its
regulation,” because “the Didtrict Court found a syslemwide, unreveded policy that was inconsigtent in
criticaly important ways with established regulations™ 1d. at 485. In addition, the challenged policy

did not “depend on the particular facts of the case beforeit....” 1d. Accordingly, the plantiffs dams

14 Inthis case, unlike City of New Y ork, the Secretary’ s policies were not secret. That is,
however, adigtinction without a difference. The existence of a secret policy is not a prerequisite to
walver. See, e.q., Schoolcraft v. Sullivan, 971 F.2d 81, 85 (8th Cir. 1992).
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were held to be collaterd.

Smilarly, plaintiffsin this case do not smply aver that, in denying them benefits, the Secretary
misapplied an agency regulation. Rather, plaintiffs attack severd of the Secretary’ s dleged system-
wide faluresto follow hisown regulations. In other words, plaintiffs are not chalenging the lavfulness
of particular denias of benefits, and seeking to reverse those decisons. Indeed, they do not chdlenge
any specific benefit determination, or class of such determinations, aswrongful.*> Rather plaintiffs
chdlenge the manner in which benefit determinations are communicated to beneficiaries. Thus, a the
core of their clams, plaintiffs are “seeking relief other than that sought in the administrative proceeding.”
Pavano, 95 F.3d at 150.%¢

b. Plaintiffs will suffer irreparable harm if exhaustion is not waived.

The Secretary argues that plaintiffs will not suffer irreparable harm if they are required to

exhaudt their adminigtrative remedies because the very fact that they are dudly digible means that they

have dready received home hedlth care services and that such services have been paid for by

15 Raintiffs daim that the Secretary failsto ensure that UGS issues accurate decisions comes
closest to chdlenging benefit determinations. However, even assuming that clam is not collaterd to
plantiffs benefits clams, the court has determined that the Secretary is otherwise entitled to summary
judgment.

16 The Secretary also cites to Heckler v. Ringer, 466 U.S. 602, 614 (1984), in support of the
propogtion that plaintiffs daims are “inextricably intertwined” with their damsfor benefits. (Def’s Am.
Opp. Memo. a 7). The cited portion of Heckler, however, concerns whether the claimsin that case
were channded by Section 405(h) in the first ingtance, not whether waiver of the procedures set forth in
Section 405(g) was appropriate. Moreover, in the portion of the Heckler opinion that did concern
waiver of Section 405(g), the court specificaly noted that it had “previoudy explained thet the
exhaugtion requirement of 8§ 405(g) consgts of a nonwaivable requirement thet a‘ claim for benefits shall
have been presented to the Secretary,’ Mathewsv. Eldridge, 424 U.S., a 328, and awaivable
requirement that the administrative remedies prescribed by the Secretary be pursued fully by the
cdamant.” 1d. at 617.
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Medicaid. The Secretary further dismisses asinchoate the possibility that plaintiffs estates may be
diminished after their future deaths by actions of co-plaintiff and subrogee DSS. As such, the Secretary
avers, the only red harm to plaintiffsis the mere inconvenience and expense of protracted administrative
hearings, which cannot condtitute irreparable harm. Even assuming, however, that the only cognizable
harm to plaintiffs is the burden of resorting to the administrative processes, waiver would nevertheless

be appropriate.

Thereislittle doubt that ordinarily "the mere trouble and expense of defending an adminidrative
proceeding is insufficient to warrant judicia review of the agency's action prior to the conclusion of the

adminigtrative proceeding.” Abbey v. Sullivan, 978 F.2d 37, 46 (2d Cir. 1992) (quoting Central

Hudson Gas & Elec. Corp. v. EPA, 587 F.2d 549, 559 (2d Cir. 1978)) (citation omitted). Still, there

are exceptionsto thisrule. Specificaly, “[i]n the Medicare context, the ‘ other factors that might judtify
waiving the exhaustion requirement have been examined varioudy under the rubric of futility or
irreparable harm.” Id. Thus, “[flor example, if requiring costly and time-consuming exhaugtion of the
adminigrative process would be demonstrably sterile, then the exhaustion requirement may be waived.”
Id. Asdiscussed in detall in the section immediately following, plaintiffs would be irreparably harmed if
they were forced to exhaust their adminigrative remedies because exhaustion would be futile.
Furthermore, the court is mindful of its duty to “be especidly sengtive to this kind of harm where the
Government seeks to require claimants to exhaust adminigtrative remedies merely to enable them to

receive the procedure they should have been afforded in the first place” City of New York, 476 U.S.

at 484; see dso Tataranowicz v. Sullivan, 959 F.2d 268, 274 (D.C. Cir. 1992) (irreparable harm
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where the “ Secretary gives no reason to believe that the agency machinery might accede to plaintiffs
cdams”). Accordingly, plaintiffs would suffer irreparable harm absent waiver.

c. Exhaustion would be futile -- it would not serve the purposes of the
exhaustion requirement.

The Supreme Court has ingtructed that “[€]xhaugtion is generdly required as amatter of
preventing premature interference with agency processes, so that the agency may function efficiently
and so that it may have an opportunity to correct its own errors, to afford the parties and the courts the
benefit of its experience and expertise, and to compile a record which is adequate for judicia review. "

Weinberger v. SAIfi, 422 U.S. 749, 765 (1975). The Secretary asserts that exhaustion would not be

futile because plaintiffs have available to them, and indeed in some ingtances have successfully availed
themselves of, adminidrative and judicid review of ther individud cdams.
Again, the court takes no issue with the Secretary’ s satement of the generd principle (i.e., that

where claims can be satisfied by resort to the adminigtrative proceedings, the adminigtrative

proceedings are not futile). See, e.q., Pavano, 95 F.3d at 150-51; Necketopoulousv. Shada, 941 F.
Supp 1382, 1395 (S.D.N.Y. 1996). The Secretary’s gpplication of that principle to the facts of this
case, however, is greatly misplaced. Nowhere in plaintiffs Amended Complaint do they either directly
or indirectly seek areview of any benefit determinations. Plaintiffs do not seek an award of benefits,
nor would resolution of their daims entitle them to any benefits. Rather plaintiffs primarily attack the
Secretary’ s procedures for notifying them of decisions on requests for an initia determinations and for

reconsgderation. Asthe Second Circuit explained in New York v. Sullivan, 906 F.2d at 918,

exhaustion of such system-wide procedura claims through the administrative processes set up for
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individuad benefits determinations would be “a pointless exercise” Thisis so because, “[dlthough
exhaugtion may . . . result[] in someindividuad members recaiving bendfits, the procedurd right that the
clamants [seek] to obtain . . . [can] not [be] vindicated by individud digibility decisons” 1d.; see d

Skubd v. Fuordli, 113 F.3d 330 (2d Cir. 1997) (exhaustion futile where agency position appears firm

and no redidtic posshility that the agency will change its pogtion).

In Jonesv. Cdifano, 576 F.2d 12, 18 (2d Cir. 1978), the Second Circuit further noted that

“Section 405(g) assumes as a condition for judicia review that the determination by the Secretary after
a 8 405(b) hearing will be adverse to the clamant of benefits. It makes no provison for judicid review
of adetermination favorable to the complainant.” Thus, an individud plaintiff who may be fortunate
enough to interpret an adverse notice of initid determination and have the HHA file ademand bill or
clam, may ultimately receive afavorable benefit determination. The favorable determination would not,
however, cure the procedura deficiencies experienced by the plaintiff, let done effect system-wide
change.

Even more problematic is the Stuation of those plaintiffs whose providers never file demand
billsor dams. One of plantiffs chief complaintsisthat, where providersfall to fileaclam, the
beneficiary does not get any notice of initid determination. These plaintiffs necessarily will be unable to
vindicate either their cdlaim for benefits or their procedurd clams. Accordingly, exhaustion would be

futile. See Schoolcraft v. Sullivan, 971 F.2d 81, 87 (8th Cir. 1992) (“[E]ven though exhaustion may

often result in benefits being awarded it never removes or corrects the systemic errors at the initid and
reconsderation sage[g] of the adminidtrative process”) (emphasisin origind; interna quotations

omitted).
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In short, because plaintiffs chalenge the Secretary’ s procedures in handling their benefits
determinations, their dlams are collaterd to their clamsfor benefits and, aosent waiver, they will suffer
irreparable harm due to the futility of seeking exhaudtion of the available administrative procedures.t’
Accordingly, the court has jurisdiction over plaintiffs clams under Section 405(g) regardless of whether
plantiffs have exhausted the administrative procedures available to them.

3. Mandamus Jurisdiction Under Section 1361

There can be little doubt that plaintiffs seek “to compel an officer or employee of the United
States or any agency thereof to perform a duty owed to [them].” 28 U.S.C. § 1361. Specificdly, the
thrust of the Amended Complaint is an attempt to force the Secretary, through his agent, UGS, to
comply with the alleged dictates of certain of the Medicare statute and regulations. Thus, on itsface,
the mandamus statute appears to confer jurisdiction over plaintiffs clams. The Secretary, citing

Heckler v. Ringer, 466 U.S. 602, 615 (1984), however, aversthat “plaintiffs failure to exhaust their

adminidrative remedies precludes mandamus jurisdiction regarding those clams.” (Def’s Memo a 27
n.11.) The Secretary’sreliance on Heckler is misplaced.

Asa preliminary matter, the Supreme Court, both in Heckler and in every other instance when
it has been faced with this issue, has specifically declined to decide whether Section 405(h) bars
mandamus jurisdiction to review clams arisng under the Medicare Act. Heckler, 466 U.S. at 616-17,;

Y our Home Visting Nurse Services, Inc. v. Shdda, 525 U.S. 449, 457 n.3; Bowen v. New Y ork,

7 The court has considered but rejected plaintiffs dternative argument in favor of waiver, that
the Secretary waived his exhaugtion argument by not raising it at the class certification sage.
Specificdly, the court finds the cases relied upon by plaintiffs easily distinguishable.
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476 U.S. 467, 478 n.9 (1986); Norton v. Mathews, 427 U.S. 524, 530 (1976); Mahewsv. Eldridge,

424 U.S. 319, 332 n.12 (1976). The Second Circuit has, however, tackled the issue and, noting the
“impressve array of casesin this and other circuits,” has held that Section1361 jurisdiction doeslieto
review the procedures employed by the Secretary in deciding dlaims*® Hlisv. Blum, 643 F.2d 68 (2d

Cir. 1981); see dso Dietsch v. Schweiker, 700 F.2d 865, 868 (2d Cir. 1983) .*° Thus, mandamus

jurisdiction is not precluded by operation of Section 405(h).

Furthermore, the Secretary’ s reliance on Heckler in support of his argument that mandamus
jurisdiction is unavailadle because plaintiffs have dternative means of relief avallabdle to them (i.e, the
adminigtrative procedures set forth in Section 405(g)), is misplaced. In Heckler, the Supreme Court
explained that mandamus relief is available to a plantiff “only if he has exhaugted dl other avenues of
relief and only if the defendant owes him a clear nondiscretionary duty." 466 U.S. at 616. However,
the Secretary improperly argues that plaintiffs purported failure to exhaust dl other avenues of relief
would condtitute ajurisdictiond bar to plaintiffs clams, as opposed to a chadlenge to the

gopropriateness of mandamus relief. In so arguing, the Secretary chdlenges the merits of plaintiffs

18 To the extent that Hlis can be read as holding that mandamus jurisdiction is available only for
“procedura” clams, see, eq., Goulet v. Schwelker, 557 F. Supp. 1250 (D. Vt. 1983), it is nonetheless
goplicable to theingant case. Plaintiffs clams are purely procedura in that they do not seek benefits
at al, but rather the Secretary’ s compliance with the procedures set forth in the regul ations concerning
notice of initid determinations and reconsderation decisons.

19 To the extent the language in J.C. Penney Co. v. U.S. Treasury Dept., 439 F.2d 63, 68 (2d
Cir. 1971), that Section 1361 “may not . . . be construed to provide subject matter jurisdiction in the
Digrict Court,” can be read as holding that Section 1361 is not an independent basis for subject matter
jurigdiction, J.C. Penney Co. has been overturned, sub silentio, by Hlis and the Second Circuit
precedent upon which Hlis rdies. In any event, the better reading of J.C. Penney Co. issmply thet the
digtrict court in that case did not have jurisdiction under Section 1361 because exclusive jurisdiction
rested with the Customs Court (now the Court of International Trade) under 28 U.S.C. § 1582(a).
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mandamus claim, not the avallability of mandamus jurisdiction.
Asthe Second Circuit recently explained, “[w]hether a disputed matter concerns jurisdiction or

the merits (or occasondly both) is sometimes a close question.” DaSilvav. Kinsho Intern. Corp., 229

F.3d 358, 361 (2d Cir. 2000). Nonetheless, “[i]t isfirmly established . . . that the absence of avaid
(as opposed to arguable) cause of action does not implicate subject- matter jurisdiction, i.e., the courts

gatutory or condtitutional power to adjudicate the case.” Sted Co. v. Citizensfor a Better

Environment, 523 U.S. 83, 89 (1998) (emphasisin origind). “Rather, the district court has jurisdiction
if the right of the petitioners to recover under their complaint will be sustained if the Condtitution and
laws of the United States are given one congtruction and will be defeated if they are given another,
unless the clam clearly gppears to be immaterid and made solely for the purpose of obtaining
juridiction or where such aclam iswholly insubgtantia and frivolous” Id. (interna quotation and
citation omitted). Although the courts have not explicitly held that the “ exhaudtion of adl avenues’
requirement for mandamus rdlief is non-jurisdictiond, this holding isimplicit in severd key cases.

For examplein Anderson v. Bowen, 881 F.2d 1 (2d Cir. 1989), the Second Circuit

“[al ccept[ed] arguendo that mandamus jurisdiction theoreticaly can be invoked to permit judicid
review of Part B determination despite the preclusive language of 42 U.S.C. § 405(h),” and then went
on to “agree with the digtrict court that exercise of mandamus jurisdiction would be ingppropriate.”
Id. at 5 (emphasis added). Smilarly, in Heckler the court firgt “[a]ssum[ed] without deciding that the
third sentence of § 405(h) does not foreclose mandamus jurisdiction in dl Socid Security cases,” and
only then held that “the Digtrict Court did not err in dismissing respondents complaint here becauseit is

clear that no writ of mandamus could properly issuein this case” Heckler, 466 U.S. at 616; see dso
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Abbey v. Sullivan, 978 F.2d at 47 (“[O]ne of the requisites for obtaining awrit of mandamus is that the

plantiff have exhausted dl other adequate remedies.”). Accordingly, the court declinesthe Secretary’s

invitation to engage in a"drive-by jurisdictiond ruling[]," Stedl Co. v. Citizens for a Better Environment,

523 U.S. at 91.
In any event, as discussed above, dthough plaintiffs have not exhausted the Medicare Act’s
internal administrative gpped s procedure, sufficient grounds exigt to waive such exhaustion. See

Mercer v. Birchman, 700 F.2d 828 (2d Cir. 1983) (applying same waiver of exhaustion analysis as that

goplied in determining waiver of 405(g)); Ellisv. Blum, 643 F.2d 68 (2d Cir. 1981) (same); Ciccone V.
Apfd, 38 F. Supp. 2d 224 (E.D.N.Y. 1999) (assuming sub silentio that because Second Circuit has
held that section 405(h) does not preclude mandamus, no need to exhaust). Accordingly, this court has
subject matter jurisdiction to hear plaintiffs clam that they are entitled to mandamus relief because the
Secretary has violated a clear non-discretionary regulatory mandate.

C. STANDARD OF REVIEW

Summary judgment is gppropriate when the evidence demondtrates that “thereis no genuine
iIssue as to any materid fact and that the moving party is entitled to ajudgment as a matter of law.”
Fed. R. Civ. P. 56(c). When ruling on asummary judgment motion, the court must construe the factsin
the light most favorable to the non-moving party and must resolve al ambiguities and draw dl

reasonable inferences againg the moving party. Aldrich v. Randolph Cent. Sch. Didt., 963 F.2d 520,

523 (2d Cir.), cert. denied, 506 U.S. 965 (1992). “Thisistrue even [where] the court [is] presented
with cross-maotions for summary judgment; each movant has the burden of presenting evidence to

support its motion that would alow the didtrict court, if gppropriate, to direct averdict in itsfavor.”
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Barhold v. Rodriguez, 863 F.2d 233, 236 (2d Cir. 1988). Thus, “[w]hen faced with cross-motions for

summary judgment, adistrict court is not required to grant judgment as a matter of law for one sde or
the other. Rather, the court must evaluate each party's motion on its own merits, taking carein each
instance to draw al reasonable inferences againg the party whose motion is under consideration.”

Heublein, Inc. v. United States, 996 F.2d 1455, 1461 (2d Cir. 1993) (internal quotation and citation

omitted).

D. DO UGSsSsPRACTICESVIOLATE THE MEDICARE REGULATIONS?

Paintiffs argue that UGS s handling of their requests for initid determinations and decisonson
requests for reconsderation violate the Medicare regulationsin saverd ways.  Specificdly, plaintiffs
argue that, whenever a provider falsto file acam, they receive no notice of initid determination from
UGS. Fantiffs further argue that the explanation for a decison on arequest for initid determination
contained in the MSN form, which UGS issues as anotice of initid determination, is not “state[d] in
detail” asrequired by 42 C.F.R. 8 405.702. Plaintiffs aso chalenge UGS s practice of not sending a
copy of the MSN to abeneficiary’ s representative. Findly, plaintiffs assert that the Secretary hasfailed
to ensure that UGS issues timely and accurate decisions on requests for initid determinations and for
recongderation.

Pantiffs clams thus focus on whether the Secretary, through UGS, has failed to follow the
Medicare regulations. The court musgt, therefore, determine whether the Secretary’ s challenged actions
are“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.” 5U.SC. 8§

706(2)(A), incorporated by 42 U.S.C. § 139500(f)(1), as noted in Thomas Jefferson University v.

Shdda, 512 U.S. 504, 512 (1994). In so doing, the court must, of course, “give substantial deference
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to an agency’ sinterpretation of its own regulations.” Thomas Jefferson University, 512 U.S. at 512

see dso Barnhart, 122 S, Ct. at 1269. The court’s “task is not to decide which among severa

competing interpretations best serves the regulaory purpose. Rether, the agency’ s interpretation must
be given controlling weight unlessit is plainly erroneous or inconsstent with the regulation. In other
words [the court] must defer to the Secretary’ s interpretation unless an dternative reading is compdlled
by the regulation’ s plain language or by other indications of the Secretary’ s intent at the time of the

regulations spromulgation.” Thomas Jefferson University, 512 U.S. at 512 (internd quotations

omitted). An agency'sinterpretation of its own regulations that conflicts with aprior interpretation is,
however, “*entitled to consderably less deference’ than a consstently held agency view." INSv.

Cardoza-Fonseca, 480 U.S. 421, 446 n.30 (1987) (quoting Watt v. Alaska, 451 U.S. 259, 273

(1981)).

1. UGS improperly failsto issue a notice of initial determination on a beneficiary’s
request for determination when no claim has been filed by the HHA.

Faintiffs argue that, in certain circumstances, a beneficiary never receives anctice of initid
determination from UGS as required by the Medicare regulaions. Specificdly, plaintiffs assert that, if
the beneficiary files arequest for a determination with UGS, but the HHA fails to submit aclam for
coverage, UGS does not issue anatice of initid determination. Similarly, if the beneficiary submitsa
request for an initid determination, but the HHA submits alate, incomplete, or otherwise improper

cdam, UGS smply rejects the HHA’s claim, deletes it from the system, and does not issue a notice of
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initial determination to the beneficiary.?® Asaresult of UGS procedures, plaintiffs assart, the
beneficiary isleft in aprocedura no-man’s land because he or she has no notice of initid determination
from which to seek further review of the clam for coverage. The bendficiary is dso left without
documentation with which to ing s that the HHA reimburse the beneficiary for the cost of the home
hedlth care services because the HHA has violated its statutory duty to submit the requested clams
information.?

At ord argument, counsd for the Secretary confirmed in response to a direct question from
the court, that “if aclam is not made by a provider, [then] there is nothing that shows up onthe MSN .
. .thereis no notice given to an individua or to a representative or to anyone. . . that they need to try to
do anything to chdlenge’ the determination. (Trans. Ord Arg. & 67.) The Secretary further admits
that UGS does not accept recondderation determinations when aclaim is deemed rgjected by UGS at
the initial determination stage. Appendix to Def Opp, Tab 1, 19. Thus, it is undisputed that UGS does
not issue anatice of initia determination when the provider fails to submit aclam, or submitsan
inaccurate, untimely or otherwise improper claim, and that the lack of notice effectively precludes
further adminigrative review of the beneficiary’ s request.

There can be no serious dispute that the Medicare regulations contempl ate that the Secretary

20 The plaintiffs argue that the problem is exacerbated because UGS handles many provider
cdamsin batches. Thus, while determinations are made for some claims, coverage for other services
often remains unresolved.

21 |n contracting with HCFA and the RHHIs, HHASs agree not to charge beneficiaries for
“[slervices for which the beneficiary would be entitled to have payment made if the provider . . . [h]ad
furnished the information required by the intermediary in order to determine the amount due the
provider on behaf of the individua for the period with respect to which payment is to be made or any
prior period.” 42 C.F.R. § 489.21(b).

25



will provide anotice of initid determination not only in response to proper clamsfiled by providers, but
aso in response to requests for initid determinations filed by beneficiaries. Specificdly, 42 CFR. 8
405.702 provides, in pertinent part, that “[&]fter arequest for payment . . . isfiled with the intermediary
by or on behalf of the individual who received . . . home hedlth services, and the intermediary has
ascertained whether the items and services furnished are covered . . . and where appropriate,
ascertained and made payment of amounts due or has ascertained that no payments were due, the
individual will be natified in writing of the initid determination in his case.” (emphasis added). That
section further provides that “[t]hese notices shall be mailed to the individual and the provider of
services at ther last known addresses and shdl statein detail the basis for the determination. Such
written notices shdl adso inform the individual and the provider of services of their right to
recondderation of the determination if they are dissatisfied with the determination.” I1d. (emphasis
added). The regulations nowhere contemplate, as a prerequisite to issuance of anatice, the timely
submission of a proper, complete clam. Indeed, the regulations very definition of what congtitutes an
“initid determination” includes aregponse to arequest for an initid determination from a beneficiary, not
solely aresponseto aclam filed by aHHA. 42 C.F.R. § 405.704(b) (“Aninitial determination with
respect to an individua includes any determination made on the basis of arequest for payment by or on
behdf of theindividua under part A of Medicare, including a determination with respect to: ... [any .
. . Issues having a present or potential effect on the amount of benefits to be paid under part A of
Medicare. . ..”); seed0 42 C.F.R. § 424.32(b) (including in the “ prescribed forms for clams’
“CMS-1490S--Request for Medicare payment. (For use by a patient to request payment for medica

expenses))”). In short, the plain language of the regulations requires anotice of initid determination be
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sent in response to a beneficiary’ s request for determination, irrespective of whether atimely and
complete clam has been filed by the provider.

The Secretary correctly notesthat, if no clam isfiled by the HHA, UGS may be unable to
make a determination whether the home hedlth care services are covered. See, e.q., 42 C.F.R. 8§
424.5(5) (*Clam for payment. The provider, supplier, or beneficiary, as appropriate, must fileaclam
that includes or makes reference to arequest for payment, in accordance with Subpart C of this part.”);
42 C.F.R. §424.30 (*Clams must befiled in adl cases except when services are furnished on a prepaid
capitation basis by a hedth maintenance organization (HMO), a competitive medica plan (CMP), or a
hedlth care prepayment plan (HCPP).”). There can be little doubt that, absent information from the
HHA concerning the services provided, a substantive determination of whether benefits under the
Medicare Act and regulations are gppropriate cannot be made. See 42 C.F.R. § 424.5(6) (“The
provider, supplier, or beneficiary, as gppropriate, must furnish to the intermediary or carrier sufficient
information to determine whether payment is due and the amount of payment.”). Indeed, asthe
Secretary recently acknowledge to a court in this Didtrict, "[t]he only way that a Medicare home hedlth
beneficiary can obtain an officia Medicare determination with respect to [an] HHA's decision of

non-coverage is through the submission of ademand bill.” Hedey v. Shdaa, 2000 WL 303439, 68

Soc. Sec. Rep. Ser. 212 (D. Conn., Feb. 11, 2000) (NO. 3:98CV418 (DJS)). A “demand hill is
[thus] the key to the administrative process and thence, if necessary, to judicid review under 42 U.S.C.
§405(g).” Id.

It smply does not follow, however, that if UGS can not make a substantive benefits

determination for lack of sufficient claim information from the HHA,, that UGS therefore can not and/or
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need not send the beneficiary anotice of initial determination. As discussed above, the regulations
make no such didtinction. Rather, abeneficiary is quite plan and smply entitled to anotice of initid
determination. Moreover, the lack of a determination going to the merits of arequest does not mean
that the notice of initid determination would be a dead letter. To the contrary, a notice of initia
determination is essentia to a beneficiary even when arequest is rgjected for incomplete or late-filed
camsinformation. Absent anctice of initid determingtion, a beneficiary isleft without any right to
gpped the determination. Asthe Secretary has acknowledged, an initid determination “must be made

before any appedsrights on that claim can be afforded.” HCFA Program Safeguard Statement of

Contractor Work 8 7F “Appeds Process for Clam Determinations’ a www.hcfa.gov. Indeed, the

notice of initid determination isthe vehicle by which beneficiaries are “inform[ed] . . . of their right to
reconsderation of the determination if they are dissatisfied with the determination.” 42 CF.R. 8§
405.702. Furthermore, theinitid determination serves as documentation with which the beneficiary can
seek reimbursement from a provider that has failed in its statutory obligation to provide prompt proper
clamsinformation to the RHHI in support of ademand bill. Thisisevidenced by the fact that other
RHHIs, including AHS, the RHHI for the region encompassing Connecticut, include statements of
ligbility in initid determinations when providers commit errors in submitting the claim.

Thus, the fact that a substantive determination on the merits of a beneficiary’ s request has not
been rendered does mean there would be nothing for the beneficiary to apped. For example, if UGS
informed the beneficiary, in anaotice of initid determination, that the beneficiary’ s request was denied
because ether no clam information or incomplete or late clam information was filed by the HHA, the

beneficiary could seek reconsderation (and, if necessary, further adminigrative and judicid review)
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arguing thet the clam information wasin fact timely provided. Absent anotice of initid determination a
beneficiary would have no administrative remedy to correct the improper rgection of arequest dueto
clamed late or incomplete dlamsinformation. Similarly, the beneficiary can use the notice of initia
determination to demand reimbursement from the HHA because it failed to file atimely and proper
dam.?

In short, plaintiffs correctly aver that UGS s current procedure for handling requests for
determinations where the HHA has ether falled to file aclam, or hasfiled an incomplete or late clam,
violates the clear language of the Medicare regulations. Although the court would ordinarily defer to the
Secretary’ simposition of the additiond requirement that atimely and complete clam be filed before
issuance of anotice of initial determination, such deference “is unnecessary and ingppropriate” because

the Secretary’ s “interpretation is not only inconsstent with the language of the [Medicare] statute and its

22 At ord argument, the Secretary averred that the State of Connecticut, as subrogee to the
beneficiary, could and should smply acquire mass information from both beneficiaries and providers
and then determine, on the basis of that informetion, if the providers properly submitted clams on
demand bills. (Trans. Ord Arg a 67.) If the providers had not done so, the State could then require
the provider to pay for the service or fileaclam. Asapreiminary métter, the Secretary has failed to
provide any legd support for the assertion that the State could accomplish this god, let done that it
must do so.

More importantly, the Secretary’ s argument misses the point. Even assuming the State could
determine, en masse, which providers had faled to file claims on demand bills and then seek
reimbursement, and assuming further that the Secretary does not have the duty to engage in en masse
canvassing of claims, the Secretary remains obligated under the Medicare regulaionsto issue an initia
determination to individua beneficiaries. Although as a practical matter, under Connecticut’s TPL
system, the State of Connecticut is the “man behind the curtain,” the Secretary hasfailed to
demondrate any legd dgnificance to the fact thet the individud beneficiaries have subrogated tharr rights
to the state. Similarly, dthough the Secretary may be correct in assarting that UGS has no duty
respond en masse to arequest from CMA as to whether and which providers have faled to file clams,
thisin no way diminishes the Secretary’ s regulatory duty to provide individua determinations on
demand hills.

29



purpose, but dso in defiance of common sense” New York State Dept. of Socia Servicesv. Bowen,

846 F.2d 129, 134 (2d Cir. 1988) (internd citation omitted). Accordingly, plaintiffs are entitled to
summary judgment on their dlam that the Secretary’ sfallure to issue anotice of initid determination
violates the Medicare regulations.

2. The explanation for theinitial determination contained in the MSN is not
“state]d] in detail” asrequired by 42 C.F.R. § 405.702%

Paintiffs next contend that the form of notice of initid determination that UGS sends to
beneficiaries, the M SN, does not comport with the regulaions requirement that notices of initia
determination “gate in detail the basis for the determination.” 42 C.F.R. § 405.702. Although the
regulations do not eaborate on the requirement that the notice “ sate in detail the basis for the
determination,” a common sense reading of the relevant statutes and regulations indicates that the notice
mugt, & a minimum, contain sufficient information for the beneficiary to file a proper request for
reconsderation.?* Specificaly, the very next sentence of the regulation requires that the “ notices.. . .
inform the individua and the provider of services of ther right to reconsideration of the determination if
they are disstisfied with the determination.” 1d. Furthermore, 42 U.S.C. § 1395h(j) mandates that

provider agreements “require that, with respect to aclaim for home hedth services. . . that isdenied,”

2 The Secretary initidly took the position that the ectronic data it sent CMA on amonthly
bass was the notice of initia determination. See, e.q., Def’sAnswer a 58 of (“CMA and dualy
eligible beneficiaries receive notice of initid determinations in eectronic form, but otherwise denies the
dlegationsin this paragraph.”). The Secretary’s current position is that the MSN, not the eectronic
submission, conditutes the initid determination.

24 By dtatute, the Secretary is required to “take such actions as are necessary to ensure that any
notice to one or more individuals issued pursuant to thistitle by the [Secretary] or by a State agency . .
.iswritten in ample and clear language . . . .” 42 U.S.C. § 405(s).
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the HHA will “furnish the provider and the individua with respect to whom the cdlam is made with a
written explanation of the denial and of the statutory or regulatory basis for the denial . . . .”
Finally, the Secretary requires that arequest for recongderation specificaly refer to an initia
determination. In HCFA transmittal AB-00-122 (Dec. 7, 2000), the Secretary stated the following:
For Part A appedls, the Medicare regulation at 42 C.F.R. 405.710 states that a party
that is dissatisfied with the initia determination may request arecongderation of such
determination. It isclear that the request for reconsderation must be tied to a pecific,
identifidble initid determination. However, it is not sufficient to Smply identify a beneficiary, or
acertain time period, for example. The goped must not only identify theinitid determination

with which the party is disstisfied, but must aso meet the requirements for the contents of an
appedl request below.

* % % %

Medicaid State agencies or the party authorized to act on behalf of the Medicaid State agency
are respongible for submitting documentation, if any, that supports the contention that the initia
determination was incorrect under Medicare coverage and payment policies.

(PI’s App. to Rule 9(c)2 Stmt., Attachment 3 at p. 3.)

It is undisputed that the MSN is part of the provider claims processing system, and thereforeis
designed to furnish information summearizing al the claims processed by the intermediary during the prior
month, both inpatient and outpatient, and a record of services received and the status of any
deductibles. Although there is no theoretica problem with the Secretary using the MSN as both a
summary of processed claims and anctice of initid determination, in its current form the MSN falls
short of providing sufficient information to congtitute a proper notice of initid determination.

Firg and foremog, it is undisputed that the MSN does not provide any information concerning

arequest for determination when the provider hasfaled to file atimely or completeclam. As

discussed in the immediatdy preceding section of this ruling, however, the Medicare regulations require
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that anotice of initid determination be sent not only in response to timdy and complete clamsfiled by a
provider, but rather dso in response to a beneficiary’ s request for initid determination. The MSN is
planly insufficient in this regard because a beneficiary will have no notice of initid determination from
which it may seek further review.

In addition, the explanation for a benefit denid contained in the MSN does not refer to the
regulatory section that served asthe bass for the denid. The statutes, however, clearly contemplate
such areference. See 42 U.S.C. 8§ 1395h(j). Moreover, UGS provided reference to the regulations
relied upon in reaching a denid determination in the form natice it utilized prior to the MSN. Without
the required notice of the regulatory section upon which UGS relied in denying a claim, a beneficiary
cannot formulate a meaningful argument in response.

Not dl of plantiffs chalengesto the MSN, however, are wdll founded. Specificaly, plaintiffs
incorrectly argue that the MSN is deficient because it refers to arange of dates rather than the specific
date on which a particular service was performed. Plaintiffs rely on deven casesin which ALJs have
determined that UGS, by issuing a decison thet fails to disclose abass for denid, hasfaled to issuea
valid initia determination that could be reconsdered or gppealed to an ALJ. It is gpparent, however,
that in those eleven cases CMA relied upon the eectronic data previoudy provided CMA by UGS,
rather than the MSN, as the notice of initid determination. Both the former notice and the MSN
contain ranges of dates of services. Under the plain language of the MSN, a beneficiary need only fill
out the “appeds’ portion of the form and circle the specific items with which he or she disagrees. Thus
athough the MSN does not list specific dates of services, the services are sufficiently identifiable to

permit the beneficiary to seek review.
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Findly, plantiffs complan that the MSN does not contain explicit notice that aclam is not
covered. Rather, an inference must be drawn from the fact that an amount appears in the “non-covered
charges’ column of the form. It would certainly be easier for abeneficiary to determine which services
are covered, and which are not, if explicit notice of non-coverage were given. That is not, however, the
issue. The pertinent question is whether the MSN states in detall the basis for adverse determinations,
asrequired by the regulations. The MSN clearly accomplishes this by referencing the reeder to the
“notes’ section, in which anarrative description of the denid appears® The fact that the beneficiary
mugt take an inferentid step to assess the scope of coverage afforded, athough not idedl, does not
render the MSN deficient.

The MSN fallsin some very important ways to “ sate in detail the bads of the determination” as
required by the Medicare regulations. Thus, to the extent plaintiffs motion for summary judgment
attacks the MSN asfailing to comply with the regulatory requirement to “state in detall the basis of the
determination,” the motion is granted.

3. UGS does not, asrequired by the regulations, send a copy of the notice of initial
determination to the beneficiary’ s representative.

Faintiffs dso argue that UGS violates the Medicare regulations by failing to send a copy of the

% The Secretary’ sindtitution of the Claim Expansion Line Item Processing (“ CELIP’) program
does not impact the court’ sanalysis. Specificaly, the only apparent change to the MSN brought about
by the CELIP program isthat claims are submitted, and determinations are made, on aline-by-line,
sarvice-by-service bass. Similarly, the Secretary’ s recent decision to provide DSS with a* cross-over
file’ isof no moment. Specificaly, the cross-over file smply detalls UGS s trestment of processed
clams. It does not reflect the trestment of requests for determination where no dlaim isfiled by the
HHA. In addition, the beneficiary still getsan MSN. Thus, at mogt, the cross-over file appearsto be a
supplement to, or subgtitute for, the eectronic data previoudy provided to CMA and not arevised
method of providing anctice of initid determination in compliance with the regulations
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MSN to the beneficiary’ s representative, in most cases CMA. Instead UGS sends CMA various
electronic data and spread sheets. The Secretary deniesthat the regulations requireit to provide a
copy of the MSN to abeneficiary’ s representative and argues that it would be a practicd impossibility
to do so. The court concludes that, dthough the regulations are less than clear on the issue, the better
reading is that they require anotice of initid determination be sent to a beneficiary’ s representetive.
Ordinarily, of course, the court would “ give substantial deference to an agency’ sinterpretation

of itsown regulaions” Thomas Jefferson Univergity, 512 U.S. a 512. The Secretary’ s interpretation

of the regulations concerning whether a copy of the notice of initial determination must be sent to a
beneficiary’ s representative is not, however, entitled to this high level of deference. Specificdly, itis
well settled that an agency's interpretation of its own regulations that conflicts with aprior interpretation
is“*entitled to condderably less deference’ than a congstently held agency view." INSv.

Cardoza-Fonseca, 480 U.S. at 446 n.30 (quoting Watt v. Alaska, 451 U.S. 259, 273 (1981)).

Moreover, deference is not accorded "to agency litigating positions that are wholly unsupported by
regulaions, rulings, or adminigirative practice, because “[t]he deliberateness of such positions, if not

indeed their authoritativeness, is sugpect.” Smiley v. Citibank (South Dakota), N.A., 517 U.S. 735,

741 (1996) (quotation and citation omitted).

Here, the Secretary’ s position concerning whether notice of aninitid determination must be sent
to arepresentative is not only a current litigation position unsupported by more forma agency
pronouncement, but is an inconsstent litigation pogition aswell. Specificdly, inits Answer to Paragraph
27 of Amended Complaint, the Secretary admitted that “written notice of the individua determination

must aso be sent to an individual’ s representative. 42 C.F.R. § 405.701(c) and 20 CF.R. §
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404.1715(a).” At no time has the Secretary moved to amend his Answer.?® Furthermore, despite
being pressed at oral argument, counsd for the Secretary was unable to point to any agency rule,
regulation or practice indicating that the Secretary’ s officid position, outsde the current litigation, is that
representatives are not entitled to a copy of the notice of initid determination.

In fact, the only agency policy brought to the court’ s attention reflects just the opposite. Ina
February 1994 HCFA Program memorandum, No. AB-94-1, the Secretary took the position that
“Section 404.1715 of Title 20 of the Code of Federal Regulations (CFR), gpplied to Part A claims
pursuant to 42 CFR 405.701(c), and 405.872 of title 42 of the CFR state that representatives are
entitled to copies of dl notices on actions for which they are arepresentative. The gppointed
representative, in addition to the beneficiary, is entitled to a copy of the EOMB,%” Medicare Part B

Notice and NOU.” Medicare/Medicaid Guide (CCH) 42,087 (1994). Accordingly, the court will

afford no deference to the Secretary’ sincongstent litigation position that the regulations do not require

notice of an initia determination to be sent to a beneficiary’ s representative.®

% The court will not, as plaintiffs request, treat the Secretary’ s statement of its prior
interpretation in its Answer to the Amended Complaint asajudicid admission. See gengdly
Bdlefonte Re Ins. Co. v. Argonaut Ins. Co., 757 F.2d 523, 528 (2d Cir. 1985) (*A party's assertion
of fact in apleading isajudicid admission by which it normdly is bound throughout the course of the
proceeding.”) (emphasis added).

2 EOMBs were the precursors to MSNs.

%8 The Secretary argues that its current position is reflected in the fact that dl intermediaries will
be switching to the MSN. Because the MSN can not be sent unredacted to a beneficiary’s
representetive, the Secretary argues that the agency’ simplicit policy isthat anotice of initia
determination need not be sent to a beneficiary’ s representative. Even assuming an agency practice can
be divined from these actions, this is not the type of deliberate or authoritative adminidrative action
warranting deference.
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Plaintiffs assert that 20 C.F.R. § 404.1715(a), which states that the Secretary “ shal send your
representative-- (1) Notice and a copy of any administrative action, determination, or decision; and (2)
Requests for information or evidence,” isincorporated into Subpart G of the Medicare Act (concerning
appeals of part A determinations) by operation of 42 C.F.R. 8§ Section 405.701(c). Section
405.701(c) provides, in pertinent part, that “[s|ubparts Jand R of 20 CFR part 404 (dealing with
determinations, the administrative review process and representation of parties) are aso gpplicable to
matters arisng under paragraph (a) of this section, except to the extent that specific provisons are
contained in this subpart.” Section 404.1715(a) is contained in Subpart R. Thus, the sdient issueis
whether “specific provisons are contained in” Subpart G of the Medicare Act, thereby precluding
incorporation of Section 404.1715(a) into Subpart G.

Pantiffs argue that Subpart G does not contain “specific provisons’ concerning whether a
beneficiary’ s representative is entitled to receipt of anotice of initial determination. Because the Statute
isdlent on thisissue, they argue, Subpart G does not contain “ specific provisons’ and Section
405.1715(a) fillsthe void. The Secretary interprets the regulations sllence on the issue in exactly the
opposite manner. Specifically, the Secretary argues that Section 405 does contain “ specific provisons’
because it provides that a notice of initid determination must be sent to the beneficiary (and sometimes
the provider). In addition, 42 C.F.R. § 405.716, concerning notice of reconsideration decisions,
explicitly requires that both a beneficiary and the beneficiary’ s representative receive notice of the
decison. Thus, the Secretary concludes, where the regulations see fit to require notice to the
representative, they specificaly requireit.

Both competing interpretations urged by the parties are too narrow. Subsection R of the
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Federd Old-age, Survivors and Disahility Insurance concerns, inter dia, the qudifications, availability,
fees, and rules of conduct for representatives. Section 404.1715 of that subpart, titled “Notice or
request to arepresentative,” provides that the Secretary “shdl send [a beneficiary’ §) representative--
(1) Notice and acopy of any administrative action, determination, or decision; and (2) Requests
for information or evidence” (emphassadded). It aso providesthat “[a] notice or request sent to
your representative, will have the same force and effect asif it had been sent to you.” Thus, both the
plain language and context of Section 404.1715 indicate that it states a generd rule concerning
communication of notice of agency actions to represented individud, not a rule concerning whether and
to whom notice is due for any specific agency determination.

Subpart G does not contain any “specific provisons’ establishing a different rule concerning
communications of agency actions to represented individuals. Rather, the sections of Subpart G cited
by the Secretary as* specific provisons’ (i.e., Sections 405.702 and 405.716) relate narrowly to
notices of initid determinations and reconsideration. Specificaly, section 405.702 requires only thet the
Secretary “shdl dso inform the individua and the provider of services of their right to reconsideration of
the determination if they are dissatisfied with the determination.” Section 405.716 provides that
“[w]ritten notice of the reconsdered determination shal be mailed . . . to the parties and their
representatives. . . .” Both sections are sllent concerning the impact of beneficiary representation on
the adminigrative proceedings, including the impact of representation on the required recipients of
notice of agency action. Accordingly, Section 404.1715 isincorporated into Subpart G and, by

operation of that section, notice of an initia determination must be sent to a beneficiary’ s representative.

37



Thisreading is consstent with the language of Subpart H, concerning part B benefits.
Specificdly, Subpart H contains a specific subsection titled “ Authority of representatives” 42 CF.R. 8
405.872. It setsforth the powers of arepresentative: to “make or give, on behdf of the party he
represents, any request or notice relative to any proceeding before the carrier including review and
hearing,” and “to present evidence and alegations as to facts and law in any proceeding affecting the
party he represents and to obtain information with respect to the claim of such party to the same extent
assuch party.” 1d. Congstent with this recognition of the authority of abeneficiary’ s representtive,
Section 405.872 goes on to require that “[n]otice to any party [of] any action, determination, or
decison, or request to any party for the production of evidence, shal be sent to the representative of
such party.”® 1d. Absent the incorporation of Section 405.1715, Subpart G would not contain
ana ogous language concerning the impact of beneficiary representation.*

In addition, the court’ s reading of the regulationsis less strained than that proposed by the

2 |t isworth noting that the court’ s reading, although in substantial agreement with plaintiffs
proposed reading, differsin one important respect. Plaintiffs implicitly argue that, as incorporated,
Section 404.1715, in tandem with section 404.702, requires that aNotice of Initid Determination be
sent both to an individual and to his or her representative. The court reads the plain language of Section
404.1715 as requiring that, where represented, an individua will not receive direct notice of agency
determinations, but rather notice will be provided to the representative and will be binding upon the
individud. Thus, plaintiffs complaint that the MSN is not sent to the beneficiary if the beneficiary is
DSS, exercisng its subrogation rights, is misplaced. The Secretary is not required to send the notice of
initial determination to DSSif, as gppearsto bethe casein dl instances, DSSis represented by CMA.
Of course, with respect to reconsideration decisons, Section 405.716 specifically requires notice to
both the individua and to the representative. DSS should therefore receive reconsideration decisions.

30 Similarly, the Secretary has offered no principled reason why the regulations would require all
part B initid determinations and reconsderation decisions, and part A reconsderation decisions, to be
sent to abeneficiary’ s representative, but would not require that representatives receive notice of a Part
A initid determinations.
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parties and comports with common sense. Cf. Bersani v. E.PA., 850 F.2d 36 (2d Cir. 1988) (“While

this argument has a certain surface apped, we are persuaded that it is contrary to acommon sense
reading of the regulations; that it entails an overly litera and narrow interpretation of the language.. . .
7). Specificaly, it would make little sense in cases where the Secretary knows that the beneficiary is
represented to instead require that notice go directly to the beneficiary. Rather, if the Secretary is
aware that abeneficiary is represented, there is no compelling reason why notice should not go to the
representative, yet be binding on the beneficiary. It is especidly appropriate that a beneficiary’s
representative recelve notice of the initia determination because the initid determination is binding
unless atimely request for reconsderation isfiled. 42 C.F.R. § 405.708.

To be sure, thereis no perfect reading of these regulations, not even the one adopted here.
Specificdly, with respect to decisons on requests for reconsderation, Section 405.716 explicitly
requires notice be sent both to the beneficiary and his or her representative. Section 404.1715 would
then doubly require notice to a beneficiary’ s representative. 1t would also, however, require notice to a
represented beneficiary, unlike Section 405.702, which requires notice only to the representative. In
any event, because the language is a most redundant, the overlap does not, standing aone, compel an

dternate reading. Cf. Cdlaway v. C.I.R., 231 F.3d 106, 131 (2d Cir. 2000) (“[I]n a Statutory scheme

as complex as the Internd Revenue Code and its implementing Treasury Regulations, we should not be
surprised to find repetitive ‘ surplusage.””).

Finally, the Secretary’ sargument that it would be impossible for UGSto send an MSN to a
beneficiary’ s representatives is unavailing. The Secretary assarts that he can not smply send CMA a

beneficiary’ s MSN because CMA is only authorized to represent beneficiaries with respect to home
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hedth care clams. The MSNs, however, sometimes contain information concerning additional medica
services provided to a beneficiary for which CMA is not the beneficiary’ s authorized representative.
Thus, the Secretary concludes, heis prohibited from disclosing this other information to CMA dueto
the beneficiary’ s privacy rights. In addition, the Secretary notes that the computer system currently
used by UGS to process clams and to generate the MSN is not capable of generating an additional
redacted copy to be separately sent to CMA.

The Secretary’ s practica concerns about the present form in which it provides notices of initid
determinations (i.e., the MSN) are, of course, of no moment in determining whether, as a matter of law,
the regulations require notice be sent to a beneficiary’ s representative. In any event, the Secretary’s
argument proves too much. Thereis no dispute that UGS used to send notices of initid determinations
to a beneficiary’ s representative, and that another intermediary, AHS, still does send notices of initid
determinations to a beneficiary’ s representative. The problem is not that the Secretary can not provide
notice of an initid determination to abeneficiary’ s representative, but rather that it can not do so using
the form of notice that UGS currently provides. In other words, the plaintiffs do not complain that a
MSN is not sent to abeneficiary’ s representative, but that a notice of initid determination is not sent.

In short, the court reads Subpart G as containing “specific provisons’ concerning the required
recipients of initial determinations and reconsideration decisons, namely Sections 405.702 and
405.716. Subpart G does not, however, contain “ gpecific provisons’ concerning communication of
agency actionsin Subpart G proceedings to representatives of beneficiaries. Thus, Section 404.1715,
which concerns the impact of beneficiary representation is incorporated by Section 405.701(a).

Paintiffs are therefore entitled to summary judgment on their clam that UGS violates the Medicare
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regulations when it does not send a copy of the notice of initid determination to a beneficiary’ s known
representative.

4. The Secretary has not failed to ensure that UGS s decisions are sufficiently
accurate and timely.

Faintiffs, reying primarily on satigtica data concerning the rates at which UGS sinitid
determinations and reconsideration decision are reversed, assert that UGS denies coverage at an
unacceptably high rate. Plaintiffs dso assert that UGS s decisons are untimely because they often Sit
for long periods of time unresolved. Importantly, unlike the baance of plaintiffs clams, plaintiffs do not
attack the Secretary’ s handling of their requests, through UGS as his agent. Rather, plaintiffs aver that
the Secretary has failed properly to monitor UGS s performance and require it to render acceptably

accurate and timely decisions3! Specificdly, plaintiffs request that the court enjoin the Secretary from

3L In contragt, plaintiffs other claims directly attack the Secretary’ s handling of their requests
for determination through UGS, his designated agent. To the extent the Secretary’ s opposition can be
read as arguing that al of plaintiffs claims are barred because he has properly monitored UGS, it is
mistaken. UGS is the agent of the Secretary and therefore the Secretary is ultimatdly directly
respongble for the actions of UGS, notwithstanding that HHS has delegated its power to UGS. 42
C.FR. 8421.5(b) (“HCFA isthered party of interest in any litigation involving the adminigtration of
the [Medicare] program.”); see dso Pavano v. Shdda, 95 F.3d 147, 148 n.1 (2d Cir. 1996)
(“Because the carriers are authorized agents of the HCFA and, more broadly, the Department of
Hedth and Human Services, see 42 U.S.C. 8 1395u(a), the Secretary isthe red party in interest here,
see 42 C.F.R. §421.5(b).”); Pani v. Empire Blue Crass Blue Shidd, 152 F.3d 67, 71-72 (2d Cir.
1998) (noting that severd jurisdictions have found that fisca intermediaries are immune from suit for
processing Part B claims because “the suit at issue is redly one againgt the United States because the
fiscd intermediary or carrier is agovernment agent that ‘ act[s] on behdf of the [Medicare]
Adminigtrator in carrying out certain adminigtrative responghilities thet the law imposes and is entitled
to indemnification from the United States, which, therefore, is‘the red party of interest.’"); Bartlett
Memorial Medica Center Inc. v. Thompson, 171 F. Supp. 2d 1215, 1224 (W.D. Okla. 2001) (Under
the Medicare scheme, "[t]he intermediaries are agents of the Secretary charged with the rdevant duties
under the Medicare Act and its regulations and, as such, they may properly be bound by awrit of
mandamus againg the Secretary.") (quotation and citation omitted).
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“failing to monitor [UGS] on aregular basisto ensure that itsinitia determinations [and decisons on
requests for recongderation] reflect a consstently accurate interpretation and gpplication of the
Medicare atute, regulations and guidelines.” Amended Compl., Prayer for Relief, 11 5A. iii & 5 B. iii.
They ds0 seek to enjoin the Secretary from “failing to evauate and assess the performance of [UGS)]
on aregular bass, usng criteriaset forth in the Code of Federal Regulations to ensure that it isfully
complying with the requirements regarding initid determinations [and recongderations], with
congderation given to reassigning the providers now assgned to [UGS] to the regiond intermediary.”
Id. MM5A.iv.& 5Biv.

There can be little doubt that, if plaintiffs datistical evidence paints an accurate picture of
UGS shandling of plaintiffs dams, its performance has been far from admirable. Even assuming
plantiffs depiction istrue, however, plaintiffs are not entitled to summary judgment. Specificaly, the
court cannot view the data concerning UGS s performance in avacuum. Rather, the data must be
viewed in the context of the procedures and standards by which the Secretary monitors UGS's
performance and takes action on the basis of results obtained through this oversight.

The Secretary correctly points to the rdlevant statutory and regulatory context in which his
supervison of UGS must be measured. Specificdly, the Secretary is required to “develop standards,
criteria, and procedures to evauate [an] agency's or organization's (A) overdl performance of clams
processing . . . and other related functions required to be performed by such an agency or organization
under an agreement entered into under this section, and (B) performance of such functions with respect
to specific providers of services, and the Secretary shadl establish stlandards and criteria with respect to

the efficient and effective adminigtration of thispart.” 42 U.S.C. 8 1395n(f). The Secretary is further
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charged with using the standards “to determine whether [he] should enter into, renew, or terminate an
agreement under this section with an agency or organization, whether the Secretary should assign or
reassgn a provider of servicesto an agency or organization, and whether the Secretary should
designate an agency or organization to perform services with respect to a class of providers of services

In accordance with this satutory mandate, the Secretary has developed the required criteria
and a concomitant system for monitoring and enforcing intermediary performance. See 66 FR
67257-01, 2001 WL 1657091 (fiscal year 2002); 65 FR 64968-01, 2000 WL 1614200 (fiscal year
2001); 64 FR 67920-01, 1999 WL 1082412 (fiscal year 2000); 59 FR 46258-01, 1994 WL 479444
(fiscal year 1995); 58 FR 51085-01, 1993 WL 383169 (fisca year 1994); 57 FR 43230-03, 1992
WL 227677 fisca year 1993); 56 FR 47758-01, 1991 WL 184375 (fiscal year 1992). Paintiffsdo
not chalenge the appropriateness of the Secretary’ s criteria and monitoring procedures, rather, plaintiffs
challenge the Secretary’ s application of these established standardsto UGS.

Rantiffs argument fallsin the face of the comprehensve intermediary monitoring system
established in the regulations. Specificdly, the reversd rate and timeframes for processing of dams are
only afew of the criteria by which the Secretary examines intermediary cdlams handling, and an
intermediary’ s clams handling is only one of severd criteria by which the Secretary evauates an
intermediary’ s overdl performance. Moreover, an intermediary’ s failure to meet a particular criterion
means only that a series of additiond steps are triggered, including the submission of a performance
improvement plan outlining how the intermediary will improve its performance. The Secretary then has

discretion to take one of a spectrum of possible steps to oversee the intermediary’ s progress in meeting
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itsgods and, if necessary, take further action (e.g., amendment of the intermediary agreement imposing
gpecid conditions, remova of automatic renewa clauses and impaosition of cost limitations,
reessgnment of providers to another intermediary, entry into a short-term contract, and/or termination
or non-renewa of the intermediary’s contract).

In other words, the Secretary has averred that UGS has met or exceeded overall expectations
within thisframework. In contragt, plaintiffs assert only that UGS has failed to comply with specific
criteriawithin this framework. Thus, even assuming plaintiffs gatistical proof demondrates that UGS
has provided tardy and inaccurate initid determinations and decisions on requests for reconsideration,
plaintiffs have smply faled to demongrate how the Secretary has abused his discretion in faling to
enforce non-compliance with the violated stlandards. Accordingly, the Secretary is entitled to summary
judgment on plaintiffs cdamsthat he has faled properly to monitor UGS 's performance and that seek
him to compe compliance with his own standards of performance. Cf. New Jersey
Speech-L anguage-Hearing Assn v. Prudentid Ins. Co. of America, 551 F. Supp. 1024 (D.N.J. 1982)
(mandamus relief would be ingppropriate where, inter dia, the Secretary could not be plainly violating a
clear legd obligation owed to plaintiffs).®

E. ARE UGS sPROCEDURAL SHORTCOMINGSA VIOLATION OF THE
PLAINTIFFS PROCEDURAL DUE PROCESSRIGHTS?

The parties concur that the semina case of Mathews v. Eldridge, 424 U.S. 319 (1976),

32 The court has considered, but rejected, the Secretary’ s dternative argument that plaintiffs
clams concerning the Secretary’ s monitoring and supervison of UGS are barred by the
Heckler/Chaney doctrine. Specifically, the Secretary has failed to demonstrate how the Secretary’s
monitoring of UGS is“enforcement” action as contemplated by that doctrine.
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provides the framework within which this court must review plaintiffs procedura due process clams,
Specificdly, "[d]ue process,’ unlike some legd rules, is not atechnical conception with afixed content

unrelated to time, place and circumstances.” 1d. at 334 (internd citation omitted), quoting Cefeteria

Workersv. McElroy, 367 U.S. 886, 895 (1961). Rather, "[d]ue processisflexible and calls for such
procedura protections as the particular Situation demands.” 1d. (interna quotation omitted), quoting

Morrissey v. Brewer, 408 U.S. 471, 481 (1972). Thus, to determine whether the administrative

procedures provided by the Secretary, through UGS, to the plaintiffs were condtitutiondly sufficient, the
court must examine both the governmental and private interests a issue. 1d. Specificdly, the court
must consder the following “three digtinct factors: Firg, the private interest that will be affected by the
officid action; second, the risk of an erroneous deprivation of such interest through the procedures
used, and the probable vaue, if any, of additiona or substitute procedurd safeguards, and findly, the
Government'sinterest, including the function involved and the fiscal and adminigtrative burdens thet the
additiond or substitute procedura requirement would entail.” 1d. at 335.

1. ThePrivate Interest That Will Be Affected by the Official Action

The Secretary avers that plaintiffs due process clams must fail because they do not have a
protected property interest in the possible receipt of part A Medicare benefits. Rather, an individud
only has a protected property interest once the Secretary has determined that he or sheis dligiblefor,
and entitled to coverage for the specific home hedlth care services at issue. In so arguing, the Secretary
relies on American Manufacturers Mutual Insurance Co. v. Sullivan, 526 U.S. 40, 59-60 (1999), in
which the Supreme Court held that the plaintiffs did not have a*“property interest . . . in having their

providers paid for trestment that has yet to be found reasonable and necessary.” Id. at 61.
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The Secretary reads Sullivantoo broadly.** Even under Sullivan, plaintiffs need not

demondtrate that they are in fact entitled to receive benefits in order to successfully demongtrate that

they have a protected property interest. Rather, the critical issue iswhether plaintiffs have a"legitimate

clam of entitlement" to the recaipt of coverage. Board of Regentsv. Roth, 408 U.S. 564, 577 (1972).
Thus, "theinitia question iswhether the property interest asserted by the plaintiffsis one to which they
have 'alegitimate clam of entitlement’ secured by existing laws, rules, or customs, rather than smply ‘an

abstract need or desire." Heese v. DeMatteis Development Corp., 417 F. Supp. 864, 870 (S.D.N.Y.

1976), citing Board of Regents, 408 U.S. at 577; and Perry v. Sindermann, 408 U.S. 593 (1972).

To be sure, if plaintiffs were disputing the termination of existing Medicare benefits, there could
be no dispute that they had a sufficient “legitimate claim of entitlement” to the continued receipt of the
benefits®* A termination of existing benefits is not, however, necessary to demondtrate a legitimate

clam of entitlement to gatutory benefits. In other words, dthough plaintiffs cams may be “somewhat

3 The damsin Sullivanwere far different than those raised in this case. Plaintiffsin Sullivan
sought to have “their providers paid for treatment that has yet to be found reasonable and necessary.”
The Supreme Court, of course, regjected that due process claim. “To sate the argument isto refuteit,
for what respondents ask in this case is that insurers be required to pay for patently unreasonable,
unnecessary, and even fraudulent medica care without any right, under state law, to seek
reimbursement from providers. Unsurprisingly, the Due Process Clause does not require such aresult.”
526 U.S. at 61.

34 The record does not reflect whether any of the plaintiffs have received past Medicare
coverage of the type that would lead them to reasonably expect continued coverage. Arguably,
plaintiffs who have this expectation would, by virtue of this expectation, have a protected property
interest under the Eldridge test. See, e.q., Hedey v. Thompson, 186 F. Supp. 2d 105, 122 & n.13
(D. Conn. 2001) (identifying “[t]he private interest affected in this case [ag] the plaintiffs substantialy
uninterrupted receipt of Medicare home hedlth care benefits pending an initia determination by the
Secretary of an adverse coverage decison rendered by an HHA” and distinguishing Sullivan because
the plaintiffs previoudy received Medicare benefits under smilar circumstances and had areasonable
expectation of continued receipt of Smilar benefits).
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unusua because [they are] not couched, as are many of the reported cases, in terms of whether [they
are] entitled to a hearing before the termination of a benefit [they have] been receiving or before denid

of abenefit to which [they are] only arguably entitled,” that does not mean they are without due process

rights. Kraebel v. New York City Dept. of Housing Preservation and Development, 959 F.2d 395,
405 (2d Cir. 1992) (recognizing property interest in clamed entitlement under state law to payment to
landlords with senior citizen tenants who were exempt from rent). Rether, “even before the state makes
adefinitive decison asto entitlement, the road to that determination must be paved by due process”

Id. The Secretary’ s unrestrained reliance on Sullivan is thus misplaced.

Indeed, in Sullivanitsdlf, the Supreme Court, citing to Logan v. Zimmerman Brush Co., 455

U.S. 422, 430-31 (1982), noted that the plaintiffs did “not contend that they have a property interest in
their daims for payment, as digtinct from the payments themsealves, such that the State, the argument
goes, could not findly reject their claims without affording them appropriate procedura protections.”

Sullivan, 526 U.S. at 61 n.13. In Logan, the Supreme Court, anaogizing to the due process accorded

civil litigants, held that a state employee's right to use the procedures set forth under the Illinois Fair
Employment Practices Act was a property interest protected by the due process clause. Logan, 455
U.S. at 430-31. Thus, the court concluded "the State may not finally destroy a property interest
without firgt giving the putative owner an opportunity to present his clam of entittement.” Id. at 434.
That is precisaly the nature of plaintiffs protected property interest in this case, a claim for entitlement
to part A coverage.

In the mgority of the cases that specificaly address the nature of a Medicare clamant’s

property interest, the existence of a protected interest has been assumed with little discussion. See,
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eq., Kraemer v. Heckler, 737 F.2d 214 (2d Cir. 1984) (assuming sub slentio that part A clam wasa

protected property interest); see dso Schweiker v. McClure, 456 U.S. 188, 198 (1982) (“We may

assume that the Digtrict Court was correct in viewing the private interest in Part B payments as
‘condderable,’ though ‘not quite as precious as the right to receive welfare or socid security benefits.’™)
(Part B clams); David v. Heckler, 591 F. Supp. 1033, 1041 (E.D.N.Y. 1984) (“The government does
not contest plaintiffs assertion that ther interests in receiving medicare rembursement are sufficient to
invoke due process protections, including notice and an opportunity to be heard.”) (Part B claims);

Gray Panthersv. Schweiker, 652 F.2d 146, 148 n.2 (D.C. Cir. 1980) (“ The defendant Secretary of

the Department of Hedlth and Human Services does not dispute that the claimants interest in receiving
the medicd insurance benefits for which they have paid amonthly premium is a property interest, and
thus that the requirements of due process attach to any find government decision to deny those
payments.") (part B clams).

In those few cases that have more specificaly addressed the issue, the courts have appeared to
define the protected property interest not, as the Secretary does, as continued receipt of benefits. For
example, in Isaacs v. Bowen, 865 F.2d 468 (2d Cir. 1989), the Second Circuit held that the plaintiffs
“private interest liesin the prompt and fair reimbursement of medica expenses covered by Part B.”
Stated another way, “due process mugt attach to the process of determining indigibility, whether at the

outset or after receipt of benefits” Kely v. Railroad Retirement Bd., 625 F.2d 486, 490 (3d Cir.

1980); see dso Holmesv. New Y ork City Housing Authority, 398 F.2d 262, 265 (2d Cir. 1968) (due

process required that sdlections among applicants for public housing “be made in accordance with

ascertainable standards, and, in cases where many candidates are equaly quaified under these
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dandards, that further selections be made in some reasonable manner . . . .”) (interna quotation and
citation omitted); Peralesv. Reno, 48 F.3d 1305, 1313 (2d Cir. 1995) (“The Fifth Amendment
requires that no person be deprived of life, liberty, or property without due process of law. For
purposes of our discussion, we assume that plaintiff class members have a protected interest in
receiving annesty based on IRCA's mandatory language that the Attorney Generd ‘shdl’ grant digible

dienslegdized gaus”); cf. Longobardi v. Bowen, 1988 WL 235576 (D. Conn., Oct. 25, 1988) (in

examining standing for Section 405(g) apped of denid of Medicare coverage, the court noted that the
plantiff’ s decedent’ s “ stake in the outcome of this action is not in receiving a Medicare payment; it isin
the digtribution of a benefit payment which comprises a portion of her Medicare entitlement.”). In

short, Sullivanin no way dters the unassailable proposition that plaintiffs can possess a protected

property interest in aclam for receipt of benefits. See Sullivan, 526 U.S. at 61-62 (Ginsburg, J.
concurring) (“1 join Part 111 of the Court's opinion on the understanding that the Court regjects
specificdly, and only, respondent's demands for constant payment of each medicd bill, within 30 days
of receipt, pending determination of the necessity or reasonableness of the medical treatment. | do not
doubt, however, that due process requires fair procedures for the adjudication of respondents clams
for workers compensation benefits, including medicd care.”) (internd citations omitted).

Having determined that plaintiffs have alegitimate claim of entitlement to receipt of Medicare
Part A coverage, the court must next examine the nature of thisinterest. The Secretary correctly notes
that the Stuation of plaintiffs, because they are dudly digible beneficiariesis, by definition, less dire than
that of non-dudly digible beneficiaries. Thisis so because plaintiffs have received the sought-after

home hedlth services and such services have been paid for by the Medicaid program. Thus, for
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example, it isunlikely that any individua plantiff will be financidly crippled by the denid of benefits or
the delay in obtaining afind determination of benefits owed.

Paintiffs do, however, correctly note that, despite the fact that Medicaid has covered the
services they have recaived, members of the plaintiff class do continue to have an individud financid
stake in the reimbursement process® Specifically, as this court recognized in certifying the dlass of
plantiffs, the plantiffs “have auniquey persond interest in preventing any potentid liens againg their
estates for unpaid but potentidly covered benefits” Although the Secretary dismissesthisinterest as
Speculative and inchoate, there is no reason to believe DSS will not do what the law requires and seek
recovery from plaintiffs estatesif Medicare coverage is not obtained. See gengrdly 42 U.S.C. 8

1396p(b)(3); see dso State v. Marks, 239 Conn. 471 (1996) (holding that the state can recover from

the estate of deceased public assstance beneficiary the full amount of Medicaid payments made on the

beneficiary's behalf, even though estate's sole asset was house inherited from beneficiary's son).

% DSS dso argues that its stake in potentia claims s the right to recover Medicare
reimbursement for claims paid under the state' s medicaid program, and thereby reduce the expenditure
of Medicaid money. The Secretary, however, correctly notes that “[t]he word ‘person’ in the context
of the Due Process Clause of the Fifth Amendment cannot, by any reasonable mode of interpretation,
be expanded to encompass the States of the Union, and to our knowledge this has never been done by
any court.” State of South Carolinav. Katzenbach, 383 U.S. 301 (1966); see dso New York State
Dept. of Socid Servicesv. Bowen, 661 F. Supp. 1537 (S.D.N.Y. 1987) (New York State
Department of Socia Service's clam that HHS policies violated its Fifth Amendment due processrights
was “meritless’) (citing Katzenbach, 383 U.S. at 323), rev'd on other grounds, 846 F.2d 129 (2d
Cir. 1988)); but see In re Red Edate Title and Settlement Services Antitrust Litigation, 869 F.2d 760
(3d Cir. 1989) (school boards are persons within the scope of the Due Process Clause of the Fifth
Amendment). Itisunclear whether DSS seeks to assert its own due process rights or the rights of the
beneficiaries as subrogee. Because the court concludes that the individud class plaintiffs have a
protected property interest, and that DSS is entitled to summary judgment on its clams for declaratory
and mandamus relief, the court need not decide whether DSS, as subrogee, has protectable due
process rights.
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Thus, dthough plaintiffs protected interest in rembursement is certainly less compelling than
that of non-dualy digible beneficiaries, their interest is more than de minimis and therefore subject to

the constraints of procedura due process. See Gray Panthersv. Schweiker, 652 F.2d 146, 156 n.19

(1980) (“The size of the interest at stake does not determine whether due process attaches to
adjudications concerning the interest, the question israther the type of interest involved and whether it
can properly be classfied as aliberty or property interest.”) (emphasisin origind; citing Gossv. Lopez,

419 U.S. 565, 576 (1975)).

2. The Probable Value, If Any, of Additional or Substitute Procedural Safeguards
Therisk of erroneous deprivation as aresult of the current procedures utilized by UGSisclear.
Hra and foremog, if an individud recelves no notice of initid determination on aclam, heor sheis

completdy cut off from further review of the dam. See Grijdvav. Shdaa, 152 F.3d 1115, 1122 (9™

Cir. 1998), vacated on other grounds, 526 U.S. 1096 (1999). Although less dramatic, the same
effects flow from inadequate or confusing notices of initid determinations. Findly, dthough plantiffs
datistical evidence concerning reversa rates, standing alone, might not be dispositive, see, e.q.,
Eldridge, 424 U.S. at 346-47 (“Bare statistics rarely provide a satisfactory measure of the fairness of a
decisonmaking process.”), it undoubtedly is rdevant in demongtrating the risk of error. Accordingly,
the court concludes that UGS s procedures are likely to lead to erroneous deprivations of plaintiffs
protected property interests and that the use of additiond or substitute procedura safeguards would
diminate that risk.

3. The Government's I nterest, I ncluding the Function I nvolved and the Fiscal and
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Administrative Burdens That the Additional or Substitute Procedural Requirement Would
Entail

Thefind factor to be consdered in determining whether the notices are congtitutionaly
defective isthe public interest at stake.  See Eldridge, 424 U.S. at 347.  Thisfactor includes
consderation of the fisca and adminidrative burden that would be imposed on the government if the
additiona procedurd safeguards sought by the plaintiffs are mandated and the societal impact if the
datus quo ismaintained. Seeid. at 335, 347. Once plaintiffs demongtrate, as they have here, that the
chalenged government procedures pose an unreasonable risk of erroneous deprivation to a significant
private interest, the burden shifts to the government to prove that implementation of additiona or

subdtitute procedura safeguardsis not in the public interest. See Grijdvav. Shdda, 152 F.3d 1115,

1123 (9th Cir. 1998).

The Secretary concludes that the provision of additiona safeguardsis not in the public interest
because it will divert scarce Medicare resources away from other beneficiaries. Specificdly, the
Secretary argues that providing additional protections, particularly the sending of theMSN to a
beneficiary’ s representative, would be unduly burdensome. For example, the Secretary avers that the
current computer automated claim mailing system does not alow for the individua identification of
representatives to receive particular MSNs and the redaction of private information before mailing.

Plaintiffs correctly argue, however, that they are asking for no more than for the Secretary to
comply with existing regulations. Fox v. Bowen, 656 F. Supp. 1236, 1250 (D. Conn. 1986)
(“[A]lternative procedurd safeguards. . . will entail no greater ‘fiscal and adminidrative burdens' for

the government than are contemplated by the applicable law and regulations.”). Moreover, thereis at
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least some merit in the contention that the additiona procedures sought by plaintiffswill ultimetely resort
in additiona conservation, not expenditure, of Medicare resources. See Ford v. Shdda, 87 F. Supp.
2d 163, 184 (E.D.N.Y. 1999) (“[T]he record shows that the provision of adequate notice to claimants
islikely to conserve the public fisc by avoiding unnecessary adminigtrative proceedings”). In addition,
UGS has dready demongirated thet it has some degree of flexibility in accommodating plaintiffs
requests and the ability to treat them distinctly from ordinary clams or requests for determinations. For
example, UGS entered into an agreement with CMA under which UGS sent a monthly spreadsheet
report to CMA. CMA then had sixty days from the date of confirmation of receipt, not the date when
the beneficiary received the M SN, to request recongderation of an initia determination.

Findly, the Secretary’ s protestations are somewhat exaggerated because they fail to account
for the fact that plaintiffs dams are but asmall portion of: (1) the requests filed by Connecticut dudly
eigible bendficiaries, (2) the overal Medicare dlams handled by UGS and, more generdly, (3) the
entire Medicare system. Specificdly, the Secretary avers that CMA submitted 27,812 requests to
UGS on behdf of Connecticut dudly eligible beneficiaries between October 25, 1995 and July 14,
2000. UGS handlesthe clams of only two out of the one hundred HHAs in Connecticut. UGS dso
services over 9,000 providersin al fifty states. Although the procedures requested by plaintiffs will
undoubtedly come with some cogt, the costs are not overwhelming and will be incurred in order to
bring the Secretary into compliance with his own reguletions.

4. Conclusion

The court does not wish to overstate the importance of plaintiffs interests, especidly as

compared to the dire financia impact many non-dudly eigible Medicare beneficiaries would suffer
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absent coverage. Nonetheless plaintiffs do have ared, non-trivid interest in the receipt of Medicare
coverage. Furthermore, UGS s current practices undeniably cause great harm to thisinterest. Findly,
athough the burden to UGS and the Secretary is not inggnificant, it is clearly outweighed by the benefit
to plaintiffs and the potential savingsto the system asawhole. Accordingly, the court concludes that

UGS s procedures violate plaintiffs due processrights. See, eq., Perry v. Chen, 985 F. Supp. 1197,

1204 (D. Ariz. 1996) (existence of regulation requiring notice tips the scales in favor of the private

interest).

F. DO UGS sPRACTICESVIOLATE THE PLAINTIFES EQUAL PROTECTION
RIGHTS?

In their summary judgment papers, plaintiffs argue that the Secretary’ s current system for
handling third-party dudly digible damsimpermissbly treats Smilarly stuated beneficiaries differently
based upon which intermediary servicesthem. Specificaly, plaintiffs aver that they are treated
unfavorably because UGS isthe RHHI for the HHA rendering the services at issue. Because asmilarly
Stuated beneficiaries are treated to vadtly different procedures, plaintiffs conclude, impermissible
differentia trestment based on a government-created classification system exigts, regardless of the fact
that neither the regulations nor the statutes explicitly creates the classifications.

Asthe Supreme Court succinctly stated in Mathews v. DeCastro, 429 U.S. 181, 185 (1976):

The basic principle that must govern an assessment of any condtitutiona chalengeto a
law providing for governmenta payments of monetary benefitsiswel established. ... In
enacting legidation of this kind a government does not deny equa protection 'merely because
the classifications made by its laws are imperfect. I the classfication has some reasonable
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basis, it does not offend the Congtitution smply because the classfication is not made with
mathematica nicety or because in practice it results in some inequdity.

(internd quotations and citation omitted). “Thus, the question is whether there is a reasonable basis for
the difference in the regulatory requirements with respect to the content of notices between the two sets
of federd benefit programs referred to in plaintiffs complaint. A reasonable basisis onetheat is not
arbitrary and that is based upon some ground of difference having afair and substantia relation to the
object of the [regulation], so that al persons smilarly circumstanced shall be treeted dike” Ford v.
Shdda, 87 F. Supp. 2d 163, 185-86 (E.D.N.Y. 1999) (internd citation and quotation omitted). In
short, “once the government's action has been shown to have some plausible rationde, a court'sinquiry

isatanend.” Id. at 186 (citing United States R.R. Retirement Bd. v. Fritz, 449 U.S. 166, 179

(1980)).%

Asapreliminary matter, the court notes that nowhere in the Amended Complaint do plaintiffs
explicitly assert an equa protection clam. Furthermore, the Secretary has represented that al of
HHS sintermediaries will soon convert to using the MSN. It is unclear whether this would have the
effect of moating some of plaintiffs equa protection arguments. In any event, even assuming plaintiffs
have sufficiently stated anon-moot equa protection claim, the Secretary is entitled to judgment asa
matter of law. Specificdly, plaintiffs equal protection argument hinges on the assertion that “[t]he
Secretary has taken a class of identically Stuated Medicare beneficiaries, divided them arbitrarily into
two classes based on the irrdlevant factor of the identities of their home hedth agency and intermediary,

and then treated them quite differently . . . .” P’'sMemo. at 37. Thus, plaintiffs conclude, citing to

3 Paintiffs concede theat their claim is subject only to the “rationa basistest.”
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Logan, 455 U.S. at 442, that the Secretary’ s conduct is*“impermissible for the Smple reason that ‘it
draws an arbitrary line between otherwise identicad dams.”” The Secretary has, however, sufficiently
demongrated thet its decison to dlow HHAs to file dams with different intermediaries is not
arbitrary.” Spexificaly, the rationale for permitting an HHA provider chain to choose to file dlaims with
the regiond intermediary where the provider has its home office furthers the effective and efficient
adminigration of the Medicare program. Medicare Regiona Office Manua at 8 6015, Intermediary
Elections by Provider Chains. There can be little serious dispute therefore that the Secretary’ s actions
arerationdly related to the legitimate purpose of ensuring the effective and efficient adminigration of the

Medicare program. See, e.q., Furlongv. Shdda, 156 F.3d 384, 392 (2d Cir. 1998) (The Secretary

did not violate plaintiffs equa protection rights “[b]y granting assgnee-physcians greater gppeds rights’
than non-assignee-physicians, because digtinction was rationdly related to legitimate purpose of
encouraging physicians to accept assgnment, thereby reducing the cost of delivering hedth care to Part
B patients.).

G. CONCLUSION

For the foregoing reasons, the plaintiffs motions for summary judgment [docs 45 & 48] are
granted in part and denied in part, and the defendant’ s motion for summary judgment [doc 55] is
granted in part and denied in part. The parties shal confer in an effort to draft an agreed upon order to

effect thisruling. Any such stipulated form of order shal be submitted to the court no later than

37 Indeed, plaintiffs asserted in their Amended Complaint, and the Secretary admitted in his
Answer, that dthough “[a]s agenerd rule, HHAs in agiven region submit their clams to that regiond
intermediary . . . for administrative convenience, an HHA is permitted to use the intermediary which
handles clamsin the region where the HHA hasiits corporate office” Am. Compl. 1 22; Answer § 22.
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September 20, 2002. In the event that the parties are unable to agree upon aform of order, plaintiffs

shall submit a proposed order to the court no later than September 27, 2002.

It is so ordered.

Dated at Bridgeport, Connecticut this Sth day of September 2002.

Sefan R. Underhill
United States Didtrict Judge
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