UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

PAUL R DADDONA
V. : NO 3:99cv1251 (JBA)

MAXI NE GAUDI O, et al.

RULI NG ON PENDI NG MOTI ONS

Overvi ew.

In this case, pro se plaintiff Paul R Daddona all eges that
the defendants, Phillip Swai m Maxi ne Gaudi o, Geoffrey Brandner,
Judge Alvin W Thonpson and the United States! engaged in twenty-
two "acts of racketeering"” in violation of the Racketeer
| nfl uenced and Corrupt Organi zations Act, 18 U S.C. 88 1962(b)-
(d), and that plaintiff suffered damages, including |ost interest
and legal fees, as a "direct and proximate result.” See Anended
Conplaint, at Y 8, 9 [Doc. # 47]. Daddona all eges that Gaudi o,
Swai m and Brandner violated 18 U.S.C. 88 1962 (b), (c) and (d)
and that Judge Thonpson violated 18 U . S.C. 8§ 1962 (d) and 42
U S. C. 8§ 1983. Daddona seeks damages, attorneys fees, and an
order directing the parties to return certain disputed funds to

the court registry (which they have al ready done).

! Plaintiff lists the United States as a defendant in his conplaint,
but asserts no clains against it in his conplaint, and did not include it as a
defendant in his RICO Case Statenent. See Conplaint, at { 4.
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This case arose, indirectly, out of Mxine and Arthur
Gaudi o' s divorce, and the subsequent dispute over assets owned by
Art hur Gaudi o, including a $450, 000 nortgage and note from
Shelter for the Honel ess, payable to Arthur Gaudi 0o's conpany,
Stanford Col or Photo, Inc. Daddona clains to be the successor-
in-interest to the assets of a conpany call ed Hudson Pak Est.,
whi ch all egedly include the disputed nortgage and note.

Def endant Phillip Swai mrepresented defendant Maxine Gaudio in
the divorce and in the subsequent litigation over the assets,

i ncl udi ng Hudson Pak Est. v. Shelter for the Honeless, Cv. No.

5:91:cv00468 (AW)) ("the Hudson Pak Est. case"). Defendant

CGeof frey Brandner was Arthur Gaudio's attorney in the divorce and

subsequent proceedi ngs. Def endant Judge Alvin W Thonpson is

the presiding judge in the Hudson Pak Est. case. The disputed
nort gage and note were awarded to Maxi ne Gaudi o by Judge Thonpson

in the Hudson Pak Est. case.

In his Anmended Conpl aint and Anended RI CO Case Statenent,
Daddona cl ai ns that the defendants "conspired to organi ze a
"Enterprise' as a vehicle in which they would engage in a
unl awful pattern of racketeering activity in violation of 18 USC
8§ 1962(b)." See Anended Conplaint, at Y 7a; Amended RI CO Case
Statenment, at Y. 1-2. In his Arended R CO Case Statenent, he
identifies the alleged wongful conduct as foll ows:

def endants Maxine Swaim Phillip Swaim and Ceoffrey

Brandner filed a conplaint in the Superior Court at the J/D

of Stanford/ Norwal k State of Connecticut in which Stanford
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Col or Photo was naned as a defendant in order to acquire and
mai ntain control, directly or indirectly, over Stanford

Col or Photo's assets thru the use of the lawsuit known as
CV-87, that they knew had no basis in facts that they could
sustain in a court of |aw

Amended RICO Case Statenent, at Y. 1-2. He further clains that
t he defendants
acconpl i shed control over Stanford Col or Photo Inc. by

engaging in litigation that they knew woul d apply rel entl ess
financial pressure on the assets of Stanford Col or Photo

Inc., in the formof |egal fees notw thstanding the fact
that the defendants knew that (1) they | acked jurisdiction
over the assets of Stanford Col or Photo., . . . (2) The

defendants refused to state a clai mupon which relief could
be granted and continued to file notions and docunents which
advocated positions in these pleadings and noti ons know ng
t hat these pleadings and notions were without nerit in CV-87
and in violation of USC 88 1962(b), (c) and (d).
ld. at p. 2.
Daddona clains to allege 22 predicate acts to establish a
civil RRCO violation (due to repetition, the actual nunber of
all eged acts is unclear). See Anended Conpl aint, Y 7a-7p.
These all egations are either conclusory assertions of conspiracy

and fraud related to the Hudson Pak Est. case and ot her

litigation over the note and nortgage or factual allegations
describing the filing of litigation docunents and all egedly

bi ased conduct by Judge Thonpson in the Hudson Pak Est. case.

There are no factual details explaining or supporting the
al l egations of fraud.
I n support of his conspiracy claim Daddona sinply states

that the disputed funds that were interpleaded in the Hudson Pak

Est. case were paid out fromthe court registry as foll ows:
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"[u] pon information and belief Phillip Swai mpaid Maxi ne Gaudi o
$215, 000. 00, Judge Thomnpson recei ved $200, 000. 00 and Phillip
Swai m pai d hi nsel f $300, 000. 00 and the bal ance of the funds were
paid to Ceof frey Brandner in the anmount of $34,680.000." Anmended
Conplaint, at § 11. Per order of Judge Thonpson dated March 7,
2000, Swai m apparently has returned the funds to the court

regi stry pending the outcone of this action. See Doc. # 55.

Mbtions for Leave to File Anended Compl aint and RI CO Case
St at enent :

Daddona has filed notions for |leave to file an anended
conplaint [Doc. # 47] and RI CO Case Statenent [Doc. # 48],
arguing that granting |leave to anend will "reduce the activity
and vol unme of documents filed by both the plaintiff and the
defendants in this instant action.” Doc. # 47, at p. 1. Because
Daddona' s original conplaint and RICO Case Statenent fail to
satisfy the pleading requirenents for specificity in fraud
pl eadi ngs under Fed. R Cv. P. 9(b), these notions for |eave to
anmend are granted, and the Court |ooks to the anended conpl ai nt
and RI CO Case Statenent in deciding the defendants' notions to

di sm ss agai nst Daddona.

Mbtions to Di sni Ss:




The United States of Anerica:

Al though Plaintiff lists the United States as a defendant in
his first conplaint, he does not assert any clains against it,
and does not include any allegations of wong-doing by the United
States in his RICO Case Statenment. Plaintiff indicates in his
oj ection to Defendant Alvin W Thonpson's Mtion to D sm ss that
hi s Amended Conpl aint no | onger asserts any clains against the
United States, see Doc. # 49, at § 1, but his anmended conpl ai nt
nevert hel ess, al though perhaps inadvertently, continues to |ist
the United States as a defendant, see Doc. # 47, at | 4.

While it is thus unclear whether plaintiff actually has
wi thdrawn his clainms against the United States, any such clains

are barred by sovereign inmmunity. See E.D.I.C v. Myers, 510

U S 471, 475 (1994) (absent waiver, sovereign inmunity shields
the United States and its agencies fromsuit). Here, there is no
claimor indication that the United States has waived i mmunity.

See United States v. Mtchell, 445 U S. 535, 538 (1980) (waiver

of sovereign imunity by the United States nust be explicit).

"It is . . . well established that an affirmative defense of
official immunity . . . may be resolved by Rule 12(b)(6) if
clearly established by the allegations within the conplaint.”

Pani v. Enpire Blue Cross Blue Shield, 152 F.3d 67, 74 (2d Cr.

1998). To the extent that any clains remain against the United
States, the United States' notion to dism ss is granted.

Judge Thonmpson




Daddona cl ai ns t hat Judge Thonpson violated 18 U.S.C. §
1962(d) (RICO conspiracy) and 42 U . S.C. § 1983. He states that
Judge Thonpson conspired with Swaim Gaudi o and Brandner to
deprive Daddona of the note and nortgage, and that Judge Thonpson
recei ved $200, 000 of the interpleaded funds. In support of his 8
1983 claim he alleges the follow ng: Judge Thonpson refused to

all ow the Hudson Pak Est. case to go to trial, nade rulings that

were unsupported by the facts, engaged in ex parte comuni cations
in a related case, was biased agai nst Daddona, refused to hold a
hearing to all ow Daddona to present evidence supporting his
charges of abuse of process, and interfered with Daddona's
attenpts to file for bankruptcy on behal f of Hudson Pak (in

viol ati on of Judge Thonpson's order). See Anended Conpl ai nt, at
19 pl-p5(g)(2). He is suing Judge Thonpson in both his official
and individual capacity. See Plaintiff's Qobjection to Defendant
Alvin W Thonpson's Mtion to Dism ss the Conplaint, Doc. # 49,
at 1 2. This Court nust assunme the truth of these assertions for

purposes of ruling on this notion to di sm ss. See G tibank,

N.A v. K-HCorp., 968 F.2d 1489, 1494 (2d Gr. 1992) (a case may

be di sm ssed under Rule 12(b)(6) for failure to state a claim

only where "it appears beyond doubt that the plaintiff can prove
no set of facts in support of his claimthat would entitle himto
relief"). Accepting all the allegations in the Anended Conpl ai nt
and Anended RI CO Case Statenent as true, Judge Thonpson's notion
to dism ss Daddona's clains against himin both his official and
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i ndi vi dual capacity nust be granted.

The cl ai ns agai nst Judge Thonpson in his official capacity,
like the clainms against the United States, are barred by
sovereign imunity. "[Official-capacity suits generally
represent only another way of pleading an action agai nst an
entity of which an officer is an agent . . . ." Monell v.

Departnment of Social Services, 436 U S. 658, 691 n.55 (1978).

"[Aln official capacity suit is, in all respects other than nane,

to be treated as a suit against the entity." Kentucky v. G aham

473 U. S. 159, 165 (1985). Because official capacity suits are
suits agai nst the governnent entity, the official defendant is
entitled to raise those defenses the entity could raise. Thus,
as Daddona's cl ai ns agai nst Judge Thonpson in his official
capacity are to be treated as clains against the United States,
t hey must be di sm ssed because of sovereign imunity.

The cl ai ns agai nst Judge Thonpson in his individual capacity
are barred by judicial immunity. As the Suprene Court noted in

But z v. Econonou,

controversies sufficiently intense to erupt in litigation
are not easily capped by a judicial decree. The loser in
one forumw |l frequently seek another, charging the
participants in the first wth unconstitutional aninus.
Absol ute imunity is thus necessary to assure that judges,
advocates, and wi tnesses can performtheir respective
functions w thout harassnment or intimdation.

438 U. S. 478, 512 (1978) (citations omtted). Judicial immunity,
like other forns of absolute imunity, "is an immunity fromsuit,

not just fromultimte assessnent of damages." Mreles v. Wco,
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502 U.S. 9, 11 (1991) (per curianm. The Second Crcuit has held
that "since absolute imunity spares the official any scrutiny of
his notives, an allegation that an act was done pursuant to a
conspiracy has no greater effect than an allegation that it was
done in bad faith or wwth nmalice, neither of which defeats a

claimof absolute immunity." Dorman v. Hi ggins, 821 F.2d 133,

139 (2d Cr. 1997); accord Mreles, 502 U S. at 11 ("judicia

immunity is not overcone by allegations of bad faith or malice");

Pierson v. Ray, 386 U S. 547, 554 (1967) ("imunity applies even

when the judge is accused of acting maliciously and corruptly").
Thus, Daddona's al |l egations of conspiracy, fraud and bribery have

no effect on the inquiry as to immnity. See Dennis v. Sparks,

449 U. S. 21, 27 (1980) (upholding the dism ssal of clains against
judge involving allegations "that an official act of the
def endant judge was the product of a corrupt conspiracy involving
bribery of the judge" on judicial immunity grounds).

Judicial imunity can only be overcone in two circunstances:
First, a judge will not be found i Mmune with respect to actions

of a non-judicial nature. See Mreles, 502 U. S. at 11. "Second,

a judge is not inmmune for actions, though judicial in nature,
taken in the conpl ete absence of all jurisdiction.” 1d. 1In
determ ning whether a particular act was taken in the conplete
absence of all jurisdiction, "the necessary inquiry . . . is

whet her at the time [the judge] took the chall enged acti on he had
jurisdiction over the subject matter before him" Stunp v.
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Sparkman, 435 U. S. 349, 356 (1978). Here, there is no allegation
or assertion that Judge Thonpson did not have subject matter

jurisdiction over the Hudson Pak Est. case.

In support of his RICO conspiracy all egations, Daddona
al | eges that Judge Thonpson inproperly issued unfavorable rulings

in the Hudson Pak Est. case, and that he recei ved $200, 000 from

the di sbursed funds fromthe court registry in the Hudson Pak

Est. case after the funds were ordered disbursed to Maxine
Gaudi 0. Daddona also clainms that two federal court reporters
altered court transcripts to protect Judge Thonpson, but alleges
no facts to support a connection between Judge Thonpson and any
such alterations. However, even assumng the truth of Daddona's
allegations, as is required for purposes of deciding this notion

to dismss, see MLaughlin v. Anderson, 962 F.2d 187, 189 (2d

Cr. 1992), Judge Thonpson's alleged role in the conspiracy is
essentially engaging in inproper conduct while serving as judge

in the Hudson Pak Est. case. Because all these alleged actions

are judicial in nature, plaintiff's clainms for danmages agai nst
Judge Thonpson in his individual capacity nust be di sm ssed.

Phillip Swai m and Geoffrey Brandner:

Finally, Plaintiff alleges that defendants Swai m Brandner
and Gaudio violated 18 U S.C. 88 1962(b)-(d). Defendants Swai m

and Brandner have noved to dism ss under Fed. R Cv. P. 12(b)(6)



and Fed. R Civ. P. 9(b) [Docs. # 37, 43].2

Daddona cl ai ns that Swai m and Brandner "conspired to
organi ze an 'Enterprise' as a vehicle" to engage in racketeering
activity in violation of 18 U S.C. 8§ 1962(b). Anmended Conpl ai nt,
at § 7a. The "pattern of racketeering"” he identifies is "to
engage in extensive litigation filing of fal se docunents and
affidavits which is a pattern that has infected the entire
pleadings . . . ." Amended RICO Case Statenent, at § 5f. He
characterizes the "comon plan" as the "plan to steal the funds
in the Court's Registry which were being held as security for
paynment of a nortgage and note, the sumthat was stolen is
$661,000." 1d. at T 5g.

In support of their notions to dism ss, defendants argue
t hat Daddona has failed to allege a pattern of racketeering
activity or the collection of an unlawful debt, as is required to
find a RICO viol ation, that he has not established the existence
of a RICO "enterprise,"” and that the clai munder 1962(c) nust be
di sm ssed for |ack of distinctness. |In addition, they assert
t hat Daddona has failed to allege any effect on interstate or

foreign commerce, that Daddona | acks standing to file this suit

2 The Court notes that while defendant Maxine Gaudio filed a motion to
dismiss on July 12, 1999 [Doc. # 4], that notion was denied w thout prejudice
to renew by Order of this Court on August 20, 1999 [Doc. # 19] because Ms.
Gaudi o was then represented by Phillip Swaim a nanmed party. M. Gaudio
entered an appearance pro se on Septenber 10, 1999 [Doc. # 27], but to date
has not renewed her notion to dism ss. However, Daddona's RI CO cl ai ns agai nst
Ms. Gaudio suffer fromthe same |ack of specificity in pleading that this
Court identifies below with respect to Swai m and Brandner, and thus an
identical analysis will be applied.
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in his own behalf and cannot bring suit on behalf of Hudson Pak
Est. because he is not an attorney, and that his current Rl CO
clainms are barred by res judicata and coll ateral estoppel.

The Second Circuit laid out the follow ng requirements for

pleading a civil RICO violation in Mdss v. Mirgan Stanley, Inc.:

To state a claimfor damages under RICO a plaintiff has two
pl eadi ng burdens. First, he nust allege that the defendant
has violated the substantive RICO statute, 18 U S.C. 8§ 1962
(1976), comonly known as 'crimnal RICO' |In doing so, he
nmust al |l ege the existence of seven constituent elenents: (1)
that the defendant (2) through the comm ssion of two or nore
acts (3) constituting a 'pattern' (4) of 'racketeering
activity' (5) directly or indirectly invests in, maintains
an interest in, or participates in (6) an '"enterprise' (7)
the activities of which affect interstate or foreign
coonmerce. 18 U . S.C. 8§ 1962(a)-(c) (1976). Plaintiff nust

al |l ege adequately defendant's violation of section 1962
before turning to the second burden -- i.e., invoking RICO s
civil renmedies . . . . To satisfy this latter burden
plaintiff nust allege that he was '"injured in his business
or property by reason of a violation of section 1962."'

719 F.2d 5, 17 (2d Gr. 1983).

As di scussed bel ow, because Daddona's concl usory all egations
in his anmended conplaint and R CO case statenent fail to provide
the specificity required in fraud pl eadings and therefore do not
establish that the defendants engaged in a pattern of
racketeering activity, defendants Swai m and Brandner's notions to
di sm ss are granted.

The section 1962(b) cl ai ns:

The list of predicate acts that can constitute "racketeering
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activity" in 18 U. S.C. 8§ 1961(1)% is exclusive. See Harvey v.

Harvey, 931 F. Supp. 127, 130 (D. Conn. 1996); Red Ball Interior

Denolition Corp. v. Pal nadessa, 874 F. Supp. 576, 586 (S.D.N.Y.

1995). In order to state a claimunder either 8 1962(b) or (c),
Daddona must denonstrate either a "pattern of racketeering
activity" or "collection of unlawful debt." See 18 U S.C. 8§
1962(b) and (c).

Daddona' s al |l egati ons that defendants Swai m Gaudi o and
Brandner engaged in the "collection of an unlawful debt" by
pursuing fraudulent litigation to recover the note and nortgage,
see Conplaint at 5,  7g, fall far outside the definition of
unl awful debt in 18 U.S.C. 8 1961(6). This section provides that
for purposes of the RI CO statute,

"unl awful debt' neans a debt (A) incurred or contracted in

ganbling activity which was in violation of the | aw of the

United States, a State or political subdivision thereof, or

whi ch is unenforceabl e under State or Federal |aw in whole

or in part as to principal or interest because of the | aws
relating to usury, and (B) which was incurred in connection
wi th the business of ganbling in violation of the | aw of the

United States, a State or political subdivision thereof, or

t he busi ness of Iending noney or a thing of value at a rate

usurious under State or Federal |aw, where the usurious rate

is at least twice the enforceable rate.
18 U.S.C. 8 1961(6). As nothing in Daddona's conplaint or Rl CO

Case Statenent provides any support whatsoever for his claimthat

8 Section 1961(1) provides, in relevant part, that (1) "racketeering
activity" means (A) any act or threat involving ... robbery, bribery,
extortion, ..., which is chargeable under State | aw and puni shabl e by
i mpri sonment for nore than one year; (B) any act which is indictable under any
of the followi ng provisions of title 18, United States Code: ... section 1341
(relating to mail fraud), section 1343 (relating to wire fraud) "
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the defendants' litigation over the note and nortgage was an

"unl awmful debt" as defined in this subsection, Swaimand
Brandner's notions to dismss this portion of Daddona's conpl ai nt
are granted.*

Def endants Swai m and Brandner correctly observe that the
only "pattern of racketeering" possibly alleged by Daddona's
conplaint is a violation of the mail and wire fraud acts, 18
U S.C. 88 1341 and 1343. Daddona's Anended Rl CO Case Statenent
sinply states that his "RICO clains are based on wire fraud, nail
fraud," Amended RI CO Case Statenment, at § 5c, and, as discussed
bel ow, provides none of the detailed support required for this
claim

The Second Circuit has held that "allegations of predicate
mail and wire fraud acts should state the contents of the
communi cati ons, who was invol ved, where and when they took place,

and explain why they were fraudulent.” MIls v. Polar Ml ecular

Corp., 12 F.3d 1170, 1176 (2d Cir. 1993). In addition, "a
conplaint alleging mail and wire fraud nust show (1) the

exi stence of a schene to defraud, (2) defendant's know ng or
intentional participation in the scheme, and (3) the use of

interstate nmails or transm ssion facilities in furtherance of the

* Because Daddona’' s anended conplaint is not divided into separate
counts, and sinply asserts a violation of RICO 88 1962(b)-(d) as a single
al  egati on agai nst defendants Swai m Brandner and Gaudio, in deciding these
motions to dismss this Court has rul ed on each RI CO subsection independently,
but cannot refer to those portions of Daddona's anended conpl aint by count or
par agr aph number .
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scheme.” S.Q K F.C., Inc. v. Bell Atlantic Tricon Leasi ng Corp.

84 F.3d 629, 633 (2d Cr 1996). Finally, the plaintiff "nust

pl ead facts that give rise to a strong inference that the

def endant possessed fraudulent intent." [d. at 634. A plaintiff
may neet this last burden by "(1) alleging facts to show t hat

def endants had both notive and opportunity to commt fraud, or
(2) by alleging facts that constitute m sbehavi or or

reckl essness.” [d. Any conplaint alleging fraud, including mai
and wire fraud, nust also conply with Fed. R CGv. P. 9(b), which
states that "the circunstances constituting fraud or m stake
shall be stated with particularity.” Rule 9(b) thus requires
plaintiffs pleading fraud "to specify the tine, place, speaker,
and sonetines even the content of the alleged

m srepresentations.” Luce v. Edelstein, 802 F.2d 49, 54 (2d G

1986) .

Daddona's only allegation of mail and wire fraud is that
def endants Gaudi o, Swai m and Brandner used the U S. Mails and
t el ephone wires in furtherance of their "schenme to maintain
control over Stanford Color Photo Inc. assets . . . in violation
of 18 U.S.C. 8§ 1341 and 1343, in an ongoi ng pattern of
racketeering in Cvil and Bankruptcy cases they involved them
selves [sic] in wthin the State of Maine and the State of New
York." See Anended Conplaint at § 7f. There is no explanation

what soever as to any of the circunstances surroundi ng these
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"frauds," nmuch less the specificity required by Rule 9(b). The
remai nder of his conplaint lists a variety of other alleged
"predicate acts," all of which involve the filing of conplaints
and ot her |egal docunments.® Assuning the truth of all his
all egations for purposes of this notion to dismss, the
conclusory allegation of mail and wire fraud in Daddona's
conplaint is plainly inadequate and are di sm ssed on this ground.
In addition, this Court notes that were Daddona able to
plead mail and wire fraud with the required specificity, it is
doubt ful whether the predicate acts all eged in Daddona's anended
conplaint and RI CO Case Statenment could constitute a "pattern of
racketeering activity" as contenplated by the RICO stat ute.
In his Amended RI CO Case Statenent, Daddona characterizes
the pattern of racketeering activity as foll ows:
[t]he pattern of racketeering activity carried on by the
defendants is to engage in extensive litigation filing of
fal se docunents and affidavits which is a pattern that has
infected the entire pleadings, this pattern is intended to
injure, it is wlful, the defendants have engaged in simlar

conduct in other litigation, the docket run is now over 64
pages in Hudson Pak Est. v. Shelter for the Honel ess Dkt.

5 See Anended Conplaint at Y 7a ("filed a conmplaint”); 7b ("engaging in
l[itigation"; "continued to file notion and docunents whi ch advocated positions
in these pleadings and notions knowi ng that these pleadings and noti ons were
wi thout nerit"); 7d ("continued to maintain in the State Courts of Connecti cut
that Maxi ne Gaudio had a valid claim..."; 7e ("continued to file dol cunents
[sic] and notions ... after the case had been dism ssed"; 7h (sane); 7k
("filed a proof of claimin Arthur Gaudi o bankruptcy case", "filed a notion to
intervene ... [in the Hudson Pak Est. case] ... [and] again conmtted a fraud
on the court making fraudulent clains that they have a valid clai magainst the
note and nortgage"); and L3 ("begin a blizzard of notions and false filings of
Affidavits in the Hudson Pak Est. civil case"). Daddona also asserts that, in
conjunction with the Hudson Pak Est. case, Judge Thonpson engaged in i nproper
conduct .

15



No. 5-91-CV-00468 (AW).
Amended RI CO Case Statenent, at § 5f. These allegations at best
anount to a vague abuse of process or nmalicious prosecution
claim Courts have found that allegations of nalicious
prosecution or abuse of process do not, on their own, suffice as

predi cate acts for a RICO violation. See, e.qg., von Bulowv. von

Bul ow, 657 F. Supp. 1134, 1145 (S.D.N. Y. 1987) ("a conpl aint
based on nothing nore than a party's filing of unjustified suits
cannot fulfill the requirenent that a RICO plaintiff plead a

predi cate act"); Nakahara v. Bal, No. 97 CGv. 2027(DLC), 1998 W

35123, at *8 (S.D.N. Y. Jan. 30, 1998) (sane); Auburn Medi cal

Center, Inc. v. Andrus, 9 F. Supp. 2d 1291, 1299 (MD. Ala. 1998)

(sanme). As the Eight Crcuit noted in dicta,

Judges and | awyers often conplain that the courts are

i nundated with a flood of litigation, but the fact remains
that litigation is as Anerican as apple pie. If a suit is
groundl ess or filed in bad faith, the law of torts may
provide a renedy. Resort to a federal crimnal statute is
unnecessary.

|.S. Joseph Co. v. J. lauritzen A/S, 751 F.2d 265, 267-68 (8"

Cr. 1984).

Attenpts to characterize abuse of process or nulicious
prosecution clains as mail and wire fraud violations for RI CO
pur poses have been scrutinized by the courts, and have been
rejected where the only allegedly fraudul ent conduct relates to

the filing of docunents in litigation. See, e.qg., Auburn Medical

Center, 9 F. Supp. 2d at 1297 (finding that "engaging in
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[al | egedly fraudul ent and basel ess] litigation does not
constitute mail fraud for purpose of supporting a RICO claim and
that as "plaintiff's mail fraud clains are, in fact, artfully

pl eaded clains for malicious prosecution . . . they cannot form
the basis of a RICO clainm); Nakahara, 1998 W. 35123, at *8
(allegations of mail and wire fraud relating to the filing of
fraudul ent docunents in litigation "constitute at nost an
incipient claimfor malicious prosecution” and "fail as a matter
of law to establish the requisite predicate acts for purposes of

their asserted R CO claint).

I n Auburn Medical Center, the plaintiff, a health care
corporation, alleged that the defendants, a conpeting hospital,
its directors and a state health board official, had conspired to
prevent the construction of plaintiff's hospital by filing
fraudul ent applications to the health board and by interfering in
a lawsuit filed by the plaintiff against the state health board
by attenpting "to intervene and file post-judgnent notions
subsequent to a ruling by [the] court ... and then file new
litigation and subsequent appeals,” 9 F. Supp. at 1297. The
conplaint also alleged that defendants acted with know edge that
their appeals were groundless. See id. at 1298. Under these
ci rcunstances, the court found that "despite plaintiff's efforts
to couch its clains concerning Defendants' litigation activities
in ternms of fraud, plaintiff, in essence, is stating a claimfor
mal i ci ous prosecution.” [d. at 1297.

17



Simlarly, in Nakahara, the plaintiffs clained that the
def endants conspired in a schene to deprive them of their noney
and property by know ngly maki ng perjurious statenments and
representations, and wongfully engaged in the "filing of, or
participation, in the various |egal actions pendi ng agai nst
them" 1998 WL 35123, at *3, *8. Despite the plaintiffs
efforts to draft their conplaint as alleging mail and wire fraud
vi ol ations, the court found that the nunerous references to
"fraud" and "fraudulent” did not change the basic fact that "the
gravanen of their conplaint” related to malicious prosecution.
Id. at *8. Because "the Conplaint's only detail ed pl eadi ngs
all ege incidents of vexatious and harassing litigation" the court
concluded that the plaintiffs had "at nost plead[] an inchoate
claimfor malicious prosecution and at bottomfail[] adequately
to allege the predicate acts of mail and wire fraud that are
posited as the basis for their RICO action.” [d. at *9, *11

Those cases that have found that alleged mail and wire fraud
violations arising out of malicious prosecution or abuse of
process could be RI CO predicate acts involved additiona
al l egations of extortion or sone other pattern of racketeering

activity. See United States v. Eisen, 974 F.2d 246, 251-54 (2d

Cr. 1992) (mail and wire fraud violations arising out of schene
by law firmto deprive civil defendants and their liability

i nsurers of noney through the filing of fraudulent |awsuits,
bribery and intimdation of wtnesses and the creation of false

18



phot ogr aphs, docunents and physi cal evidence of accidents for use

before and during trial could be RICO predicate act); Lenelson v.

Wang Laboratories Inc., 874 F. Supp. 430, 434 (D. Mass. 1994)

(mail and wire fraud violations in case claimng extortion of
mllions of dollars through a pattern of litigation and
subsequent settlenment over fraudul ently obtained patents were

RI CO predicate act); see also Hall Anerican Center Assoc. L.P. v.

D ck, 726 F. Supp. 1083, 1097 (E.D. Mch. 1989) (finding that
plaintiff's allegations that defendants engaged in filing
| awsuits and notices of Iis pendens as one part of a |arger
extortionate schene to obtain plaintiff's property by encunbering
it wwth liens that made it inpossible for plaintiff to sell the
property to anyone ot her than defendant were sufficient to state
a cause of action under the Hobbs Act, and thus could be
considered a RI CO predicate act).
In Eisen, the Second Circuit noted that "there is sone
t ensi on between the congressional decision to include federal
mai | fraud as a predicate offense and to exclude perjury, whether
in violation of federal or state law." 974 F.2d at 254.
However, the court concluded, where
a fraudul ent schene falls within the scope of the federa
mai | fraud statute and the other elenents of R CO are
established, use of the mail fraud offense as a RI CO
predi cate act cannot be suspended sinply because perjury is
part of the neans for perpetrating the fraud. W do not
doubt that where a series of related state court perjuries
occurs, it wll often be possible to allege and prove both a
schene to defraud within the nmeaning of the nmail fraud
statute as well as the elenents of a RIRCO violation. But in
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such cases, it will not be the fact of the perjuries al one
that suffices to bring the matter within the scope of RICO

|d. (enphasis added).

I n Nakahara, the court distinguished Ei sen on the grounds
t hat

[t]he fraudul ent crim nal scheme underlying the predicate

mai | fraud offenses in Eisen was entirely external to, and

i ndependent of, any of the particul ar disputes between the

litigants in the civil actions that were inproperly filed

and |itigated by the Eisen defendants in execution of their
schene. In contrast, the RIRCOclaimin this case -- like
the claimin von Bulow -- seeks to have this Court in effect
decide the nerits of |lawsuits or proceedings that are

al ready pendi ng between these sane parties in several other

jurisdictions, and which are at heart based on | ong-standing

di sputes between the parties that predate this litigation.
ld. at *9.

Here, as in Nakahara, Daddona asserts no clainms of extortion
or any other racketeering activity apart fromnmail and wre
fraud. Unlike Eisen, there is no claimhere that the underlying
litigation over the note and nortgage is part of any |arger
schenme to deprive Daddona of his property. As noted above,
Daddona's sole allegation of mail and wire fraud is that
def endants Gaudi o, Swai m and Brandner used the U S. Mils and
t el ephone wires in furtherance of their "schenme to maintain
control over Stanford Color Photo Inc. assets . . . in violation
of 18 U.S.C. 8§ 1341 and 1343, in an ongoi ng pattern of
racketeering in Cvil and Bankruptcy cases they involved them
selves [sic] in wthin the State of Maine and the State of New

York." See Conplaint p. 5, at § 7f. Fromhis reference to civil
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and bankruptcy cases in Maine and New York, it appears that
Daddona i s conpl ai ni ng about Swai m and Brandner's participation
as attorneys in the Gaudi o divorce and Arthur Gaudi o's subsequent
bankruptcy, although there is no explanation as to how this
constitutes a schene to defraud Daddona.® As the court concl uded
i n Nakahara, Daddona seens sinply to be asking this Court to

allow himto re-litigate the Hudson Pak Est. case and to provide

himwith a new forumto air his on-going dispute with Swai m
Gaudi o and Brandner. As in Nakahara, it appears that these

all egations, even if properly supported by the requisite factual
detail, sinply fail to establish a pattern of racketeering
activity, as defined by 8 1961. However, because this Court has
granted the notion to dism ss on the grounds of insufficiency of
the mail and wire fraud pleadings, it need not decide this issue
at this tine.

Section 1962(c) claim

Al t hough the activity sought to be alleged may not, as a
matter of law, constitute a pattern of racketeering activity,
whi ch woul d di spose of both the §8 1962(b) and 8§ 1962(c) cl ains,
Daddona's 8§ 1962(c) claimsuffers froman additional, fatal
deficiency, which would require dism ssal regardl ess of whether

mail and wire fraud in the context of allegations of malicious

® Arthur Gaudio's bankruptcy petition was filed in Miine, and Maxine
Gaudio filed a proof of claimin the bankruptcy case. See Doc. # 31, at 7 5.8
It is unclear what proceedings, if any, occurred in New York.
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prosecution can establish a "pattern of racketeering activity"
for RI CO purposes. Section 1962(c) prohibits "any person
enpl oyed by or associated with any enterprise . . . to conduct

such enterprise's affairs through a pattern of racketeering
activity." Daddona alleges violation of this section by
defendants Swaim Gaudi o and Brandner. Swaim and Brandner have
moved to dismss this claimon the grounds that Daddona has not
pl ed that the "person"” and the "enterprise" are distinct.
| ndeed, Daddona's Anended RI CO Case Statenent unanbi guously
states that "[t] he defendants are the Enterprise itself," Amended
RI CO Case Statenment at  13b

Because the prohibited activity in 8 1962(c) is conducting

the affairs of an enterprise through a pattern of racketeering
activity, the Second Crcuit has held that the person charged
with violating 8 1962(c) and the enterprise she or he allegedly

"conduct ed" cannot be the sane entity. See Bennett v. United

States Trust Co., 770 F.2d 308, 315 (2d Cr. 1985) (section

1962(c) "clearly envisions" that the "person" and the

"enterprise” wll be distinct); D scon, Inc. v. NYNEX Corp., 93

F.3d 1055, 1062 (2d Cr. 1996) (citing cases), vacated on other

grounds, 525 U. S. 128 (1998). Thus Swai m and Brandner's notions
to dismss nust be granted as to the portion of Daddona's
conplaint asserting a violation of 8§ 1962(c) on this alternative
gr ound.

Section 1962(d) RI CO Conspiracy:
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Section 1962(d) states that "[i]t shall be unlawful for any
person to conspire to violate any of the provisions of subsection
(a), (b), or (c) of this section.” "Any claimunder 8§ 1962(d)
based on conspiracy to violate the other subsections of section
1962 necessarily must fail if the substantive clains are

t hensel ves deficient." Lightning Lube, Inc. v. Wtco Corp., 4

F.3d 1153, 1191 (3d G r. 1993). Therefore, because this Court
finds that the pleading of Daddona's 88 1962(b) and 1962(c)
clains is deficient, Swaimand Brandner's notions to dism ss the
portion of Daddona's conplaint stating a 8 1962(d) conspiracy
claimare granted as well.

Because the Court has ruled in favor of defendants Swai m and
Brandner on the substantive R CO issue and the RI CO conspiracy
issue, it need not reach their additional arguments of |ack of
standing, res judicata and coll ateral estoppel.

Despi te doubts about whether the activity alleged by M.
Daddona can constitute a pattern of racketeering for Rl CO
pur poses, this Court notes that Daddona is a pro se litigant, and
he has not yet been granted an opportunity to replead with the

benefit of guidance fromthis Court. Cf. Money v. Vitolo, 435

F.2d 838, 839 (2d Gr. 1970) (affirm ng dism ssal w thout right
to replead where plaintiff had been given an opportunity to
replead twi ce and had the benefic of extensive discovery).
Cenerally, repleading is permtted where fraud clains are

di sm ssed for |lack of specificity pursuant to Fed. R Cv. P.
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9(b). See Luce v. Edelstein, 802 F.2d 49, 56 (2d Gr. 1986)

("Conplaints dismssed under Rule 9(b) are 'al nost al ways'

dism ssed with leave to anend."); see also Oficial Publications,

Inc. v. Kable News Co., 884 F.2d 664, 669 (2d G r

1989) (reversing district court's denial of |eave to replead).
Daddona is granted |l eave to replead to set forth the factual
basis for his mail and wire fraud allegations that this Court has
found lacking in his current anended conplaint, if indeed such
factual basis can in good faith be pled.

Concl usi on:

M . Daddona's notions for |eave to anmend his conplaint [Doc.
# 47] and RICO case statenent [Doc. # 48] are GRANTED. The
motion to dismss filed by the United States and Judge Thonpson
[Doc. # 39] is GRANTED. The notions to dismss filed by Swai m
and Brandner [Docs. # 37 and 43] are GRANTED, and accordingly the
anended conplaint is dismssed. Any repleaded conplaint nust be
filed no |l ater than Septenber 29, 2000, and nay assert cl ains
only agai nst Swai m Brandner and Gaudi o, and not the United
States or Judge Thonpson. Plaintiff is advised that failure to
tinely file a Motion to Reopen wth a repl eaded conpl ai nt which
conplies with this ruling will bar any further proceedi ngs
agai nst Swaim Brandner and Gaudio in this action.

The Cerk is directed to close this case.
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Mbtion for Sanctions [Doc. # 33]:

Daddona filed his conplaint on July 2, 1999, and his RI CO
Case Statenment on Septenber 21, 1999. According to the Court's
Scheduling Order [Doc. # 32], he was required to file his RICO
Case Statenent on Septenber 20, 1999. Defendant Swai m noved for
sanctions under Fed. R Cv. P. 16(f) on Septenber 28, 1999 [ Doc.
# 33]. In response, Daddona submtted an affidavit explaining
that a traffic accident on |1-95 on Septenber 20, 1999 kept him
fromreaching the Cerk's Ofice until after 5p.m, and he
express mail ed his Case Statenent that night [Doc. # 34].

Rul e 16(f) provides that

[I]f a party or party's attorney fails to obey a scheduling

or pretrial order . . . the judge, upon notion or the
judge's own initiative, may nmake such orders with regard
thereto as are just . . . . Inlieu of or in addition to

ot her sanction, the judge shall require the party or the
attorney representing the party or both to pay the
reasonabl e expenses incurred because of any nonconpli ance
with this rule, including attorney's fees, unless the judge
finds that the nonconpliance with substantially justified or
that other circunstances nmake an award of expenses unjust.
F.RCP. 16(f). This Court finds credible M. Daddona's
affidavit explaining the reason for his delay, and concl udes that
hi s nonconpliance with this Court's scheduling order was
therefore substantially justified and the inposition of sanctions
under these circunstances woul d be unjust.
Swaimis notion for sanctions under Rule 16(f) [Doc. # 33] is

DENI ED
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Mbtion for Rule 11 Sancti ons Agai nst Daddona [ Doc. # 35:

Maxi ne Gaudi o noved for Rule 11 sanctions agai nst Daddona
under Rules 11(b)(1), 11(b)2 and 11(b)(3) on Septenber 10, 1999,
claimng that Daddona had initiated this lawsuit to harass the
def endants, intimdate Judge Thonpson into recusing hinself from

the Hudson Pak Est. case, cause unnecessary delay and needl essly

increase the cost of litigation for plaintiffs. She clains that
the factual allegations in Daddona's conpl ai nt have no
evi dentiary support.

Rul e 11 sanctions

shal | be inposed agai nst an attorney and/or his client when
it appears that a pleading has been interposed for any

I nproper purpose, or where, after reasonable inquiry, a
conpetent attorney could not forma reasonabl e belief that
the pleading is well grounded in fact or a good faith
argunent for the extension, nodification or reversal or

exi sting | aw.

Eastway Construction Corp v. City of New York, 762 F.2d 243, 254

(2d CGr. 1985). Moreover, the Second Crcuit has adnoni shed,
"[c]ourts nmust strive to avoid the wi sdom of hindsight in
determ ni ng whet her a pl eadi ng was valid when signed, and any and
all doubts nmust be resolved in favor of the signer." Id.

Because this Court has granted M. Daddona | eave to anend
his conplaint to flesh out his factual allegations of mail and
wre fraud as a "pattern of racketeering activity," whether
Daddona' s pleading is "well-grounded" cannot yet be determ ned.

Ms. Gaudio's notion for Rule 11 sanctions [Doc. # 35] is
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therefore DENIED, without prejudice to renew. The Court notes
that if M. Daddona chooses to file a repleaded conplaint it nust
conport with this Court's ruling on the requirenents for
specificity in pleading mail and wire fraud. An anended
conplaint containing nerely "perfunctory or cosnetic changes

may well be regarded by the Court as a frivolous filing in

violation of Fed. R Cv. P. 11." Econom c Opportunity

Comm ssion v. County of Nassau, 47 F. Supp.2d 353, 371 (E.D.N.Y.

1999) (quotations and citations omtted).

Plaintiff's Request for Status Conference [Doc. # 56]:

Daddona filed a request for status conference on May 8,
2000.

In light of this Court's ruling dism ssing Daddona's cl ai ns
agai nst Judge Thonpson, the United States, Brandner and Swai m

Daddona' s request for a status conference [Doc. # 56] is DEN ED

I T 1S SO ORDERED

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecti cut: Sept enber 08, 2000
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