UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

Kl M PERSKY,
Plaintiff

V. . 3:99- CV- 02273 (EBB)

CENDANT CORPORATI QN,
Def endant

RULI NG ON MOTI ON TO DI SM SS COUNT TWO OF THE COVPLAI NT

| NTRODUCTI ON

Plaintiff KimPersky ("Plaintiff" or "Ms. Persky"), brings
this three-count Conpl aint agai nst her former enployer, Defendant
Cendant Corporation ("Defendant” or "Cendant"). Count | alleges
a violation of the Fam |y and Medical Leave Act, 29 U S. C
8§2615(a(2) ("FMLA"). Count Il is brought under Connecticut |aw
and asserts a violation of the Connecticut Famly and Medi cal
Leave Act, Conn.Cen. Stat. 831-51kk et seq. ("CFM.LA"). Count I
i's again brought pursuant to federal |law and clains a violation
of the Consolidated Omi bus Budget Reconciliation Act, 28 U S. C
81161 et seq. Defendant has noved to dism ss Count I|I
contending that Ms. Persky has failed to exhaust her
adm ni strative renedies, as required under the CFLMA. In
contradistinction, Ms. Persky argues that there is no exhaustion

requi renment under the Connecticut statute.



STATEMENT OF FACTS

The Court sets forth only those facts deened necessary to an
under standing of the issues raised in, and decision rendered on,
this Motion. The facts are distilled fromthe Conpl aint.

I n Septenber of 1999, Ms. Persky notified Cendant of her
intention to take a | eave of absence pursuant to the ternms of the
FMLA and the CFMLA, to care for her new born child. At the tine
of the giving of this notice, M. Persky was enpl oyed by Cendant
as the General Manager of Cendant’s M crosoft Sidewal k
advertising and sal es organi zati on.

Ms. Persky’s | eave commenced on January 25, 1999.

On February 24, 1999 M crosoft purchased the Sidewal k unit
from Cendant, about which Plaintiff was advised on or about March
1, 1999. On or about March 16, 1999, Anne Collins of the Human
Resources Departnent called Plaintiff to informher that her
position had been el i m nat ed.

On or about April 6, 1999, Ms. Collins advised Plaintiff
that there existed no job positions conparable to that which she
had worked prior to her leave. A few days prior to her |eave of
absence expiring, Cendant offered Plaintiff several enploynent
positions with the Conpany. M. Persky failed to accept any of
t hese positions because they entailed a | oss of professional
responsibility, represented a step backward in her career and

woul d harm her career advancenent opportunities in the future,



This action foll owed.

LEGAL ANALYSI S

|. The Standard of Revi ew

A Motion to Dism ss under Rule 12(b)(1) "chall enges the
court’s statutory or constitutional power to adjudicate the case

before it." 2A Janes W Moore et al., More's Federal Practice

112.07, at 12-49 (2d ed. 1994). Wen considering a notion to
di sm ss under this subsection of Rule 12, the allegations of the

Conpl aint are construed in the Plaintiff’s favor. Scheuer v.

Rhodes, 416 U. S. 232, 236 (1974), overrul ed on other grounds,

Davis v. Scherer, 468 U S. 183 (1984). However, once the

question of jurisdiction is raised, the burden of establishing
subject matter jurisdiction rests on the party asserting such

jurisdiction. See Thonson v. Gaskill, 315 U. S. 442, 446 (1942),

cited to in LaFrancis v. United States, 66 F.Supp.2d. 335, 337

D. Conn. 1999).

1. The Standard As Applied

In April, 1996, the Connecticut Legislature nmandated t hat
t he Labor Comm ssi oner adopt regulations, in accordance with the
Uni form Adm ni strative Procedures Act,! to establish procedures
and gui del i nes necessary to inplenent the provisions of the CFM.A
i ncluding, but not limted to, procedures for hearings and

redress, including restoration and restitution, for an enpl oyee

Y Conn.Gen.Stat. §4-166 et seq.



who believes that his or her enployer is violating the CFM.A
"I'n adopting such regul ations, the conmm ssioner shall make
reasonabl e efforts to ensure conpatibility of state regulatory
provisions with simlar provisions of the federal [FM.A] of 1993
and the regul ati ons pronul gated pursuant to said act." Conn.
Gen. Stat. 831-51qq.

The result is the application of the regulatory schene of
the UAPA as incorporated into the CFMLA, Conn. Gen. Stat.
Sections 31-51kk to 31-51qgq, inclusive. Defendant asserts that
both the | egislative history of the Act and the Conm ssioner’s
i npl enent ati on thereof under the UAPA requires the exhaustion of
adm ni strative renedi es before an aggri eved enpl oyee may resort
to a judicial proceeding. Plaintiff asserts that, inasnuch as the
FLMA has no requirenment that such an enpl oyee use an
adm nistrative renedy first, the CFLMA, |ikew se, nust be read to
permt imedi ate resort to a court. The Court disagrees with
Plaintiff’s anal ysis.

The Conmm ssioner’s regul ations explicitly provide that an
aggrieved enployee "may file a conplaint with the Labor
Departnent if he believes that . . . (2) his enployer discharged,
or caused to be discharged, or in any manner discrim nated
agai nst an enployee . . . because such enpl oyee has exercised the
rights afforded to such enpl oyee under the Act." Conn. Agencies

Regs. 831-55q0Qg-43. Although Plaintiff reads the word "may" to



mean that one "may" use the adm nistrative process or "may", in
the alternative, proceed directly to a court, the better reading
of the word "may" is that the enpl oyee "nay" use the

adm ni strative process if she so chooses, but "may" elect to take
no action if she so w shes not.

The FMLA specifically grants individuals the choice of
filing a civil action in any court of conpetent jurisdiction or
filing an adm ni strative action with the Secretary of Labor. 29
U S C 82617 (a) and (b). These provisions existed prior to the
1996 amendnents to the CFMLA.  "In the interpretation of
statutes, the intent of the legislature is to be found not in
what it nmeant to say but what it did say . . . The legislature is
suprene in the areas of legislation, and the court nust apply
statutory enactnents according to their plain terns."” Federal

Aviation Admn. v. Admnistrator, 196 Conn. 546, 550

(1985)(citations omtted). Had the legislature wanted to create
a new, substantive, direct cause of action for Connecti cut
enpl oyees, the legislation have so stated, as does the FLMA. The
right is too inportant to be left unsaid and to be established by
a court instead of the |egislature.

"Where a statutory requirenment of exhaustion is not
explicit, courts are guided by [legislative] intent in
determ ni ng whet her application of the doctrine would be

consistent with the statutory schene." Patsy v. Florida Board of




Regents, 457 U S. 496, 502 n. 4 (1982). One nay also |ook to the
| egislation to see if it has an over-all conprehensive schenme for
remedying a violation of the statute. |If one so finds, then the
l'i kel i hood of the exhaustion doctrine cones into play. See

generally, Howell v. I.N.S., 72 F.3d 288, 291 (2d Cr

1995) (requi rement of exhaustion "may arise fromexplicit
statutory | anguage of statute or froman adm nistrative schene
providing for agency relief.")(citation omtted). The existence
of a "conprehensive" or "sweeping" adm nistrative schene
denonstrates, by itself, the legislative intent that

adm ni strative renedi es be exhausted before a judicial renmedy my

be sought. Johnson v. Statewide Gievance Conmttee, 248 Conn.

87, 97 (1999)("in light of the conprehensive nature of the
adm ni strative schene [of the grievance procedure], exhaustion of
remedi es avail able thereunder is a jurisdictional prerequisite to
judicial relief.")

It is beyond cavil that the CFMLA contains such an
adm ni strative schenme and that it provides a claimnt the ful
panoply of rights and renedi es thereunder. See Conn. Agen Regs.
88 31-qQg-43--31-qg-47. The Labor Conmm ssioner has a broad range
of renedies to offer a claimant, including restoration of rights
and benefits, reinstatenent, back pay and other nonetary
conpensation for any |loss which was a direct result of a

violation of CFMLA. This range of renedies is further



confirmation that exhaustion of adm nistrative renedies is
requi red under the CFMLA prior to judicial action being
initiated.

The two-part rationale for the exhaustion doctrine is (1) to
effectuate the legislative intent that the issue in question "be
handled in the first instance by |ocal admnistrative officials
in order to provide aggrieved persons with full and adequate
admnistrative relief, and to give the reviewi ng court the
benefit of the | ocal board s judgnent, and (2) to relieve courts
of the burden of prematurely deciding questions that may be
resol ved satisfactorily through the adm nistrative process."

Sinko v. Ervin, 234 Conn. 498, 504 (1995) cited in Louis v,

Parrott, 241 Conn. 180, 191 (1997).

This Court finds that the Labor Departnent is fully equipped
with the expertise to adjudicate a claimunder CFMLA in the first
instance, as it is responsible for such |egislation, and has a
full array of remedies to order. This Court, further, would
benefit froman adm nistrative record, if an appeal need be
taken. O, on the other hand, the process may not require
judicial assistance at all.

CONCLUSI ON

For each of the foregoing reasons, the Court holds that the
Plaintiff nust exhaust her adninistrative renedi es under CFM.A

before bringing a direct cause of action to this Court.



Defendant’s Motion to Dismss Count Il [Doc. No. 5] is hereby

GRANTED.

SO ORDERED

ELLEN BREE BURNS

SENI R UNI TED STATES DI STRI CT JUDGE
Dat ed at New Haven, Connecticut this _ day of Septenber, 2000.



