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MEMORANDUM COF DECI SI ON

| NTRODUCTI ON

This is an action for damages and declaratory relief brought
by the plaintiff, Donal d Roberton, against the defendant, Ctizens
Uilities Co. (“Citizens”) brought pursuant to the Enployee
Retirement Income Security Act of 1974, 29 U S.C. 81001 et seq.
(“ERISA”). The plaintiff is a former enployee of the defendant
conpany, and alleges in count one that Citizens viol at ed ERI SA when
it denied him benefits under the ternms of its Split Dollar
Agreenment (“Agreenent”). The plaintiff also clains in count three!?
that the defendant violated ERISA when it did not give him an
enhanced pension paynent under the “wearaway” provision of the

Vol untary Enployee Early Retirement Program (“VEERP"). The
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The court granted defendant’s notion for sunmary judgnent on
Count Two of the conplaint in a ruling dated February 22, 2000
(docket no. 52).



def endant deni es these all egations.

A bench trial was held June 1, 2, 5, and 6, 2000,2 pursuant
to 28 US.C 8§ 636(c). For the following reasons, the court
concludes that the defendant did violate the terns of the Split
Dol | ar Agreenent and that the plaintiff is fully vested under the
agreenent, but that the plaintiff is not entitled to enforce the
“wear away” provision of the “VEERP.” Judgnent shall enter in favor
of the plaintiff on count one, and for the defendant on count
t hr ee.

1. DI SCUSSI ON

A THE SPLI T DOLLAR AGREEMENT

Count one of the conplaint alleges that defendant inproperly
denied plaintiff benefits under the Split Dollar Life Insurance
Agreenent and seeks recovery under 29 U.S.C. 8§ 1132(a)(1)(B). For
t he reasons set forth bel ow, the court awards the requested relief.

1. STANDARD OF REVI EW

As a threshold matter, in an action to recover benefits under
29 U.S.C. §1132(a)(1)(B), the court nust determ ne the appropriate
standard of reviewto apply to the plan adm nistrator’s deci sion.

See Hotaling v. Teacher’'s Ins. and Annuity Ass’'n of Anerica, 62 F.

2

Prior to trial, the parties filed their notions in |imne
seeking to exclude certain evidence fromtrial. The court reserved
deci sion on such notions until such tinme as the i ssues were raised
at trial, and then adjudicated them at that tine. Accordi ngly,
docket nunbers 63, 65, and 66 have been granted or denied to the
extent discussed at trial, and should be renoved fromthe pending
nmotion |ist.
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Supp. 2d 731, 736 (N.D.N. Y. 1999). Such clains for benefits are
“to be reviewed under a de novo standard unless the benefit plan
gives the admnistrator discretionary authority to determ ne
eligibility for benefits or to construe the terns of the plan.”

Firestone Tire and Rubber Co. v. Bruch, 489 U S. 101, 115 (1989).

The party seeking review under the arbitrary and capricious
st andard bears the burden of proving its applicability because “the
party claimng deferential review should prove the predicate that

justifies it.” Kinstler v. First Reliance Standard Life Ins. Co.,

181 F. 3d 243, 249 (2d Cr. 1999) (internal quotation marks omtt ed;

quoting Sharkey v. Utramar Enerqgy Ltd., 70 F.3d 226, 230 (2d Cr

1995)).

In order to successfully neet this burden, the adm nistrator
must point toward | anguage in the plan “stating that the award of
benefits is within the discretion of the plan adm nistrator or
| anguage that 1is plainly the functional equivalent of such
wor di ng.” Kinstler, 181 F.3d at 252. In the case at bar,
def endant relies upon | anguage contained in the Citizens Utilities
Conmpany Non-Death Benefit Clains Review Procedure for Citizens
Uilities Conmpany Split Dol lar Agreements (“Split Dol | ar
Procedure”). Specifically, under the subheading “Filing of Benefit

Clains,” the Split Dollar Procedure states that



Citizens Uilities conpany has established a Split Dol l ar

Life Insurance Adm nistrative Oversight Commttee to

Adm nister the Split Dollar Life Insurance Program (the

“Adm ni strative Commttee”) and process and determ ne

claims. . . . Al benefit clainms . . . should be filed

with the Adm nistrative Conmtt ee.

(Def.”’s Ex. RR). In addition, the Split Dollar Plan states, under
the heading “Tinme for Processing Cains,” t hat “It] he
Adm ni strative Commttee generally will adjudicate Cainms within 90
days of receipt.” (lLd.). Defendant contends that the | anguage set
forth in the Split Dollar Procedure® is sufficient to confer
di scretionary authority to interpret the provisions of the Split
Dol | ar Agreenment upon the Adm nistrative Commttee.

The court disagrees with the defendant’s contentions, and
finds that the de novo standard of review applies to the Split
Dol lar Plan. Al though words such as “adjudicate,” “process,” and
“determ ne” may have di scretionary connotations, in the context of
their use in the Split Dollar Procedure they do not rise to the
| evel of the functional equivalent of “discretionary.” The Split
Dol |l ar Procedure nerely sets forth the process for appealing a
deci si on, and does not purport to confer discretionary authority to

the Admnistrative Commttee. The court will not i nfer

di scretionary authority from possi bl e connotations of words taken

3

Def endant does not cite | anguage in the Split Doll ar Agreenent
itself that purports to confer discretionary authority. |ndeed,
the court’s own exam nation of the docunent reveals that it is
devoi d of such | anguage.



out of context.

Exam nati on of recent authority in the Second Circuit supports
this concl usion. In Kinstler, the court expressly required
| anguage above and beyond nerely stating the obvious: that the

adm ni strator would nmake the prelimnary decision. See Kinstler,

181 F.3d at 252 (“Every plan that is admnistered requires
subm ssion of proof that will ‘satisfy’ the admnistrator. No plan
provi des benefits when the admnistrator thinks that benefits
shoul d not be paid! Thus, saying that proof nust be satisfactory
‘to the admnistrator’ nerely states the obvious point that the
admnistrator is the decision-nmaker, at Jleast in the first
i nstance”). Subsequent cases have reached simlar conclusions in

construi ng the | anguage of other plans. See, e.qg., Hotaling, 62 F.

Supp. 2d at 737-38 (declining to interpret |anguage setting forth
general requirenments as conferring discretionary authority);

Barnable v. First Fortis Life Ins. Co., 44 F. Supp. 2d 196, 203-04

(E.D.N. Y. 1999) (sane). Because a nore definitive, unanbiguous
statenent of discretionary authority is necessary, the defendant
has not net its burden of proving the applicability of the
arbitrary and capricious standard. Accordingly, the court wll
apply the de novo standard of reviewto the Split Dol | ar Agreenent.

2. APPLI CATI ON TO EVI DENCE OFFERED AT TRI AL

In 1994, Citizens provided Roberton and other high |evel
managenent personnel with an Executive Split Dollar Life |Insurance
Benefit (“Split Dollar”). The Split Dollar Life Insurance
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Agreenent (“Split Dollar Agreenment”) provided a death benefit in
the anount of four tinmes the enployee’s base salary, as that term
is defined in the agreenent, or an annuity equal to the death
benefit on the enployee’s 65th birthday. Under the terns of the
agreenent, the benefit vested at a rate of 20% per year over a
period of five years comrencing in January 1994. In addition, if
an enployee is “involuntarily term nat[ed] (other than for good
cause),” (PI. Ex. 5, ¢ 6B at 5), he was to be considered 100%
vested, regardless of his years of service.

Significantly, the agreenent al so protected enpl oyees fromany
denotion or reduction in responsibilities. Par agr aph 6A of the
Agreenment provides in pertinent part:

The failure of the Enployee to be elected or retained in

t he Enpl oyee’ s present position or in another position of

equal or greater responsibility, or a material reduction

in the enployee’'s authority, functions, duties, or

responsi bilities (whether or not foll owed by term nation

of enploynent), shall be deened to be an “involuntary

term nation (other than for ‘good cause’).”

(ILd., T 6A at 5). Thus, the dispute between the parties in this
case can be whittled down to the fact that plaintiff clains he was
denoted, entitling himto Split Dollar Benefits, while defendant
clains plaintiff was in fact pronoted, and then retired on his own,
whi ch woul d render himineligible for the benefits.

Based on the credible testinony and ot her evi dence adduced at
trial, the court finds the follow ng facts. The plaintiff, Donald
Roberton, was hired by Ctizens Uilities in January, 1991, wth

the title of Vice-President of Teleconmunications (“Telecont).
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Roberton oversaw Tel econmis regul ated tel ecommuni cations activity.
In this position, Roberton reported directly to M. Daryl Ferguson
who held the title of President of Tel ecommuni cations. The Chief
Executive Oficer of GCitizens, to whom M. Ferguson reported
directly, was M. Leonard Tow. There were several Vice Presidents
inthe Tel ecomsector, but Roberton’s departnment was the | argest of
the Tel ecom depart nents.

When Roberton started at Citizen's, the regulated
tel ecommuni cations activities conprised approxinmately 130,000
tel ephone lines, primarily in California and Arizona. Tel ecom
represented approxi mately 65-70%of Ctizens revenues, and 85-90%
of Citizens’ net incone during Roberton’s first year. During this
year, Roberton was al so given oversight of Gtizens’ non-regul at ed
t el ecomuni cations activities, including AAlert paging, Electric
Li ghtwave (ELI) and Citizens’ cellul ar operations. During the next
two years of Roberton’s enploynent, he took on additional
responsibilities in the area of telecomunications acquisitions.
Roberton had overseen ELI from 1991 t hrough August 1994. In August
1994, ELI was renoved from Roberton’s supervision within Tel ecom
After ELI was renoved fromRoberton’ s tel econmuni cati ons sector, it
was treated as a conpletely separate sector reporting directly to
M. Ferguson.

Roberton’s direct supervisor, Daryl Ferguson, began to have
serious concerns about Roberton’s managenent of t he
t el ecommuni cations sector in 1994, In his 1994 review of
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Roberton’s performance for 1993, M. Ferguson expressed concerns
about Roberton’s abilities:

As a team | eader, Don plateaued in sone ways in 1993.

Hi s personal managenent skills sonmetimes becane highly

controlling and intimdating. This tendency probably

caused his peers to lower his team | eadership scores in

1993. Don is aware of this problemand is trying to deal

withit.
(PI. Ex. 12).

During 1994, M. Ferguson further docunented very serious
doubts about Roberton’ s perfornmance. M. Ferguson initiated a
performance inprovenent plan for Roberton, and sought to justify
Roberton’s eventual renoval from his position overseeing Tel ecom
operations. In a June 24, 1994 neno docunenting a di scussion with

Rod Egdorf, Vice President of Marketing, Teleconmunications, M.

Ferguson nenorialized the follow ng statenments about Roberton:

[ Roberton’s] tel ecomrunications teamis gridlocked. 1In
Rod’ s opinion this is happening for two reasons. First,
Don bui | ds one- on- one rel ati onshi ps, not t eam

rel ati onshi ps. Second, he does not tol erate dissenting
opi nions. Thus, you either follow[plaintiff’s] solution
or no solution at all.

[ Roberton] is mcro-engineering his properties, not
| eadi ng.

[ Roberton], in Rod’ s opinion, is a definite alcoholic.
Egdorf informed ne that his dad is an al coholic and he
recogni zes certain behavior. Then, he said that Don has
every trait of an alcoholic’s behavior, including heavy
of f-duty dri nking.

Rod also said, “[plaintiff] will kill his own career
sinply by continuing his profanity before wonen. He’'s on
the road,” said Rod, “to a definite enployee suit.”



| infornmed Rod that we are well aware of this problem
. .|l also encouraged himto play a very active role with
[plaintiff’'s] team to both help [plaintiff] and, as a
team to pick up some of the l|leadership slack that is
m Ssi ng.
(Pl.”s Ex. 13 at 1-2). These comments reveal the precariousness of
plaintiff’s position and belie the defendant’s m xed-netaphor

contention that, at Citizens, Roberton’s “ship was always going

up.

Based on the credible evidence offered at trial, the court
finds that Gtizens’ CEQ M. Leonard Tow, was al so aware of these
concerns about Roberton. M. Ferguson expressed his doubts that
Roberton could effectively | ead the Tel ecomteam and outlined his
plan to ultimately replace him

| believe that we may have an individual who cannot make

the change as a teamoriented | eader. The problemis

serious enough where we cannot afford to wait too |ong.

. . If we don’t have significant and dramati c personal

change by Don by m d- Sept enber, we reassign hi mwhere we

can use his analytical skills. Two possibilities: head

up network engi neering or head-up acquisition analysis.
(Pl.”s Ex. 13 at 3). This recomrendation, conbined with M.
Ferguson’s adm ssion that he and M. Tow were aware of problens
with plaintiff’s job performance denonstrates that M. Tow was
i ndeed aware of a problem The evidence shows that between July
1994 and January 1995, M. Ferguson repeatedly docunented and
rai sed performance and nanagenent issues relating to Roberton to
M. Tow.

The evi dence al so shows that M. Tow agreed to renove Roberton

from his position supervising GCitizens’ Tel ecommuni cati ons

-0-



operations. Roberton and M. Ferguson net on January 30, 1995, to
di scuss his perfornmance. M. Ferguson addressed the perception
t hat Roberton was a “bully and an intimdator,” and the fact that
Roberton’s peer review surveys for 1994 were the | owest for any of
Citizen’ s managers. In an “Evaluation” of Roberton that M.
Ferguson drafted after this neeting, M. Ferguson noted the
fol | ow ng:

Wil e [ Roberton] brings basic Tel ecom experience to his

position, his own role nodel is presenting the exact

opposite exanple that we are trying to inpart to others.

For this reason alone, we have a serious problem Don

Roberton needs to be transferred to a narrower job and

this needs to be done now.
(PlI'.”s Ex. 17) (enphasi s added).

Wile there were a nyriad of docunented exanples of M.
Ferguson’ s doubts about Roberton’s skills and abilities presented
during trial, this nmenmo in particular cuts to the heart of the
case. Though the defendant elicited testinmony at trial that the
change in Roberton’s job was, if anything, a pronotion, M.
Ferguson in fact thought Roberton was a “problem” and that he
needed to be in a job “narrower” than Vice President-Tel ecom
Also, M. Tow testified that, in his view, plaintiff *“l|acked
gentility.” (Tow Tr. at 13). He also testified that the plaintiff
managed “with a heavy hand and frequently wth a foul nouth.”
(Id.). These are not normally criteria for a pronotion, or even

retention in a position of responsibility. Thus, M. Tow s

testinony in this regard actually |ends support to Roberton's
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argunent that his change of position at Citizens was not a
pronotion, or even a lateral transfer, but constituted a
significant reduction in his authority, functions, duties and
responsibilities, an occurrence triggering paragraph 6A of the
Split Dollar Agreenent.

Furthernore, less than two weeks after his neeting with M.
Ferguson and the drafting of the aforenmenti oned neno, Roberton was
renmoved from his position of Vice President, Tel ecommunications.
In anmetingwith M. Towin early February, Roberton was pressured
by M. Towto imedi ately give up his position as Vice-President in
charge of Tel ecommuni cati ons Operations and take a “front office”
position entitled Vi ce- Presi dent, Strategic Devel opnent
Tel ecommuni cati ons, and Assistant to the Chairnman. M. Tow
prof essed health concerns, a desire to inprove the quality of
Roberton’s life, and Roberton’s alleged inability to delegate, as
t he reasons why he wanted to make the change. M. Tow di d not give
Roberton any tine to consider the change or any opportunity to
refuse the new position. M. Tow renoved Roberton from his
position as Vice-President, Telecomrunications in response to M.
Ferguson’s increasing dissatisfaction with Roberton’s perfornance
as manager of Citizens’ Tel ecomunications operations.

The court finds that the credi bl e evidence presented at trial
proves that the renoval of ELI from Roberton’ s supervision and the
creation of ELI as a conpletely separate sector also constituted a
mat eri al decrease in Roberton’s function, authority, duties and
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responsibilities. As Vice President-Tel econmuni cations, Roberton
had been responsi ble for full Profit and Loss results of the entire
t el ecomuni cations |ines of business. Roberton had responsibility
for over 3,000 enpl oyees and operations that constituted over 80%
of corporate revenue, and 90% of corporate net incone. Roberton
al so had significant responsibilities for all acquisition activity
associated wth the tel ecommuni cations |ine of business, including
two mmjor acquisitions that quadrupled the size of the
t el ecommuni cati ons sector.

After the change to Vice President - Strategic Devel opnent of
Tel ecommuni cati ons, Roberton functioned as a tel ecommunications
acquisitions “analyst.” Inthis position, Roberton was responsible
for the supervision of only a secretary, whom he shared. The
nat ure of Roberton’s duties after the reassi gnment coupled with the
reduction of his workload conpel the conclusion that the change in
title was not a lateral nove, and was certainly not a pronotion

The court al so concl udes that the change in position fromVice
Pr esi dent Tel ecommuni cations to vice President Strategic
Devel opnment Tel econmuni cations was a nmaterial reduction in the
plaintiff’s duties which triggered the vesting provision found in
section 6A of the Split Dollar Agreenent. Wwen M. Roberton’s job
was changed to Vice President-Strategic Devel opnent of
Tel ecommuni cat i ons, his duties and responsibilities were
di m ni shed. He was actually responsible for a nere portion of the
j ob he previously had as Vice President Tel ecomunications. Hi's
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duty as V.P. Strategic was acquisitions. Hs duties as V.P.
Tel ecom included, anong many other things, this sane |evel of
acquisitions work. H's job was effectively reduced by well nore
than half. The fact that he “reported directly” to the chairman
when he had previously reported directly to M. Ferguson is
immaterial to this determ nation

The test, as conceived by Ctizens in its own contracts, is
whether there was “a rmaterial reduction in duties and
responsibilities.” The test is not whether M. Roberton appeared
to be pleased or excited by the change. The test is not whether
Citizens' executives, after the fact, say it was a “pronotion.”
The test is not whether M. Tow* or M. Ferguson believe it was not
a “denmpotion.” The test is sinply whether there was a “materia
reduction” in M. Roberton’s duties and responsibilities. The
evi dence presented at trial conpels the conclusion that as Vice

President Strategic Developnent, M. Roberton experienced a

4

M. Tow s view of the change in positionis in no small part
fuel ed by his own opinion of his inportance to the conpany:

And since ny activities were the nost inportant
activities in the mnd s eye of the board, and | was
stretched in many ways, appointing [plaintiff] as ny
assistant, as ny principal strategic officer, as ny
princi pal communicant to the communications world that
m ght potentially be available to us, was an extrenely
inportant step for nme to take, for the conpany to take.

(Tow Tr. at 10, enphasis added). It is strange indeed that M. Tow
woul d seek as his “principal communicant to the communications
worl d” as man whom he describes as having a “foul nouth” and
“lack[ing] gentility.” (lLd. at 13).
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mat erial reduction in his duties and responsibilities. Wen M.
Roberton’s job was changed, the Split Dollar Benefit vested in
full.

The court finds that the plaintiff is one hundred (100)
percent vested under the Split Dollar Agreenent in an anount
stipulated to be $1,354,298.00, and is entitled to this sum
pursuant to the ternms of the Split Dollar Agreenent.

C. THE WEARAVAY PROVI SI ON

The court also heard testinony pertaining to count three of
the conplaint, which, pursuant to 29 US C 8§ 1132(a)(1)(B),
chal l enges the adm nistrator’s decision to deny benefits all egedly
due under the “early out progranmi of the Citizens’ Pension Plan,
t he VEERP.

1. STANDARD OF REVI EW

The sanme principles discussed above pertain to the instant
determ nation. However, with regard to the VEERP, plaintiff does
not claim that the |anguage of the plan itself does not confer
di scretion upon the admnistrator,® but rather argues that a
conflict of interest has influenced the adm nistrator’s deci sion,
thereby warranting application of a | ess deferential standard of

revi ew.

5

Plaintiff has stipulated to the fact that the “Citizens
Pension Pl an reserves its adm ni strator the discretionary authority
to determne eligibility foe benefits and to construe the terns of
the plan.” (Pl.’ s Proposed Fi ndi ng of Fact and Concl usi ons of Law,
1 237 at 60).
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When the plan at issue confers discretionary authority upon
the admnistrator, the reviewng court nust apply the “nore
deferential arbitrary and capricious standard, and nay be
overturned only if the decision is wthout reason, unsupported by
substanti al evidence or erroneous as a matter of law.” Kinstler,
181 F. 3d at 249. However, “if a benefit plan gives discretion to
an adm nistrator or fiduciary who i s operating under a conflict of
interest, that conflict nmust be weighed as a factor in determ ning

whet her there is an abuse of discretion.” Firestone Tire and

Rubber Co., 489 U S. at 115. Thus, in the instant case, the

arbitrary and capricious standard applies, wth any alleged
conflict of interest being one factor in the court’s review of the

adm ni strator’s deci sion. See Pagan v. Nynex Pensi on Pl an, 52 F. 3d

438, 442 (2d Cir. 1995).
The Second Circuit has set forth the anal ysis for weighing the
effect of a conflict of interest:

Two inquiries are pertinent. First, whether the
determ nati on nade by the adm ni strator is reasonable, in
i ght of possible conmpeting interpretations of the plan;
second, whet her the evi dence shows that the adm ni strator
was in fact influenced by such conflict. If the court
finds that the adm nistrator was in fact influenced by
the conflict of interest, the deference otherw se
accorded the adm nistrator's deci sion drops away and t he
court interprets the plan de novo.

Sullivan v. LTV Aerospace and Defense Co., 82 F.3d 1251, 1255-56

(2d Gr. 1996). The burden rests upon the plaintiff to denonstrate

that there is another reasonable interpretation of the plan, and
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that the adm nistrator was actually influenced by the conflict of
interest. See id. at 1259. As discussed below, plaintiff has not
met this burden.

2. APPLI CATI ON TO EVI DENCE OFFERED AT TRI AL

The Vol untary Enhanced Early Retirenent Plan (“VEERP’) is an
amendnent to the Ctizen's Pension Plan. This program was
established in June 1995 and offered enhanced benefits for those
enpl oyees who chose to retire before their established retirenent
dat es. The requirenents for this program were: 1) the enployee
must have been active as of June 1, 1995; 2) the enpl oyee nust have
been at | east 55 years of age when he retires; and 3) the enpl oyee
nmust have had 5 years of service at the date of retirenent. (See
Def.’s Ex. DD at 2). Enployees who net these criteria could el ect
to receive certain enhanced pension benefits under the VEERP

At issue in this case is a “wearaway” provision that is best
described as a service years enhancenent. Begi nning in June of
1995, an enployee who retired prior to January 31, 1998 received
extra service credit. The earlier the enployee retired, the nore
credit he received, up to the date of January 31, 1998. I f an
enpl oyee retired in June 1995, for exanple, he would receive an
extra two and a hal f years of service to put toward the cal cul ation
of his pension benefits. If he retired in Decenber of 1997,
however, he would receive only one nonth of extra service credit.

The benefit wears away the |onger one waits to retire, hence the
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nanme “wearaway.”®

The parties’ disagreenent on this issue is easily distilled.
The defendant argues that this wearaway benefit is part and parcel
of the VEERP program and is thus available only to enpl oyees who
are eligible for the VEERP. Roberton is not eligible for the VEERP
because he retired before he turned 55. He argues, however, that
enpl oyees who are non-VEERP eligible can still receive this
wear away benefit because it is separate and apart from VEERP.
According to plaintiff, this extra benefit is really the “non- VEERP
wearaway,” the only requirenent for which is the five years of
service he had at the tinme of retirenent. Both parties have
presented know edgeabl e experts who attest to their conflicting
interpretations of the pension prograns.

The wearaway provision conmes down to a question of contract
interpretation. M. Sushil Nehra and M. Al ex Ross gave testinony
to the fact that eligibility for the wearaway provision was
separate fromeligibility for the VEERP. M. JoAnn Farrall, who is
the current plan admnistrator, testified that, in order to be
eligible for the wearaway provision, one nust have been eligible
for the VEERP program Plaintiff did not offer any cont enporaneous

supporting paperwork to support his wtnesses’ conpeting

6

The court notes that this termis a msnoner as it refers to
what happens if the benefit is not taken, as opposed to referring
to the benefit itself. To that end, plaintiff’s wtness, M.
Nehra, refers to the “wearaway” as the “w ndow program
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interpretation of the provision. Though his w tnesses were
credible and their interpretation plausible, the plaintiff did not
of fer enough evidence to counteract the overwhelm ng evidence
of fered by defendant. The testinony of Ms. Farrall was credible,
and the offer of both the plan sunmary (see Def.’s Ex. DD) and the
pensi on plan anmendnents (see Def.’s Ex. ZZ at 7-8) supports her
interpretation of the wearaway provi si on. Def endant’ s
interpretation of the plan is reasonable and is supported by the
wei ght of the evidence presented at trial.

Regar di ng t he second i nquiry mandated by the Second Gircuit in
Sullivan, the court finds that there is insufficient evidence
indicating that the plan adm nistrator chose its interpretation of
the plan as a result of the conflict of interest. In support of
its argunent that the admnistrator’s decision was notivated by a
conflict of interest, plaintiff offers the follow ng facts: (1) the
fact that defendant admnisters its own pension plan; (2) the
hi story of hostility between plaintiff and defendant’s CEO M. Tow,
(3) the fact that plaintiff and defendant were already enbroiled in
a dispute over the Split Dollar Agreement; (4) the fact that
Richard Reice, defendant’s counsel in this mtter, handled the
claim on behalf of defendant; and (5) the timng of the formal
anendnent to the policy. (See Pl.’s Proposed Findings of Fact and
Concl usions of Law, 9 240 at 61). Plaintiff argues that these
facts prove that the adm nistrator was in fact swayed by a conflict
of interest.
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Such evi dence does not satisfy plaintiff’s burden of proof.
Plaintiff correctly points out that, when the adm ni strator and t he
enpl oyer are the sane entity, a conflict of interest is possible.
Al so, the tenpestuous relationship denonstrated at trial is also a
factor to be considered. Nevertheless, the court does not agree
that the supporting facts indicate that the admnistrator was
influenced by a conflict. The fact that Attorney Reice did not
respond to the plaintiff'’s letters requesting a review is
i napposite; the claimhad al ready been denied by M. Dennis Jones,
a pension specialist, prior to referral to Attorney Reice. Al so,
the timng of the anendnent to the pension plan alone, wthout
nore, is insufficient for the court to inpute a sinister notive to
the defendant. Thus, plaintiff is left with the unextraordi nary
evi dence that defendant and adm nistrator were one in the sanme, and
that the parties were at odds, which does not convince the court
that the decision to deny benefits to plaintiff was in fact

nmotivated by a conflict of interest. See Boesel v. Chase Manhattan

Bank, 62 F. Supp. 2d 1015, 1030 (WD.N. Y. 1999) (holding that a
comon enpl oyer and adm ni strator does not necessarily influence

the adm nistrator’s decision); but see Sullivan, 82 F. 3d at 1256-57

(affirmng decision to deny summary judgnent to defendant when
adm ni strator and enployer were one in the sanme, the plan was
unfunded, and the conpany was in financial distress).

Accordingly, the plaintiff failed to neet his burden of proof.
The court finds that the plaintiff is not entitled to enhanced
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pensi on benefits under the wearaway provision, because defendant’s
decision to deny him these benefits was not arbitrary and
capri ci ous.

V. CONCLUSI ON

For all of the above reasons, on count one of the conplaint a
judgment shall enter that the plaintiff’'s Split Dollar Benefit is
one- hundred percent (100% vested, in an anount stipulated to be
$1, 354, 298. 00, under the Split Dollar Agreenent. Judgnent shal
enter for the defendant on count three of the conplaint. Pursuant
to Local Rule 9(f), the court wll entertain a proper notion for
attorney’s fees within thirty (30) days from the date of this
ruling.

I T IS SO ORDERED.

Dated at Hartford, Connecticut this [21st] day of Septenber,

2000.

[Thomas P. Smith]
Thomas P. Smith
United States Magi strate Judge
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