UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
CHRI STOPHER LAWION,
Plaintiff,
V. ; CASE NO. 04- CV-0081( RNC)

UNI TED PARCEL SERVI CE, | NC. and
AL SHEAHAN, :

Def endant s.

RULI NG AND ORDER

Plaintiff Christopher Lawton brought this action in state court
agai nst his enployer, United Parcel Service, Inc. ("UPS"), and
di vi si on manager, Al Sheahan, seeking damages under Connecticut | aw
for defamati on and invasion of privacy by false |ight. Defendants
removed the case pursuant to 28 U.S.C. 88 1331 and 1441, contending
that plaintiff's state law clains are conpletely preenpted by § 301
of the Labor Managenent Rel ations Act ("LMRA"), 29 U S.C. § 185(a).
As a UPS enpl oyee, plaintiff is a menber of a collective bargaining
unit represented by Local 493 of the International Brotherhood of
Teansters, and the ternms and conditions of his enploynent are
governed by a collective bargaining agreenent ("CBA"). Plaintiff
acknow edges that it may be necessary to refer to the CBA to resolve
his claims, but denies that any provision of the CBA will have to be

interpreted, and noves to remand the case on that basis. Crediting



plaintiff’s representations concerning his claims, | agree with his
preenpti on analysis and therefore grant his notion to remand.

Backar ound

Plaintiff’s clains are based on statenments made by the
def endants accusing him of falsifying conpany documents in the
performance of his duties. He alleges that "[t] he defendants
publ i shed these statenments verbally and in witing, including

a letter dated March 27, 2003 from [def endant] Sheahan, to

plaintiff's associates, coworkers, and also in an unenpl oyment
conpensation proceeding.” (Conpl. ¥ 5.) (enphasis added).
The letter in question notified plaintiff that his enpl oynent
had been summarily term nated for “just cause, due to [his]
di shonest act of falsifying Conpany docunents.” Sheahan sent
the letter to plaintiff and Union Local 493 pursuant to
Article 59 of the CBA. Article 59 provides in pertinent part
that UPS may not di scharge an enployee w thout just cause;
must give an enpl oyee and the union at | east one warning
notice prior to discharge unless the cause for discharge is
“di shonesty”; and nust give “proper written notice” of a

di scharge to both the enpl oyee and the union.

Di scussi on

If an action commenced in state court presents state |aw

claims that are conpletely preenpted by a federal statute, the



action nmay be renoved to federal court, even though the
conpl ai nt does not plead a federal cause of action.

Caterpillar, Inc. v. Wllianms, 482 U. S. 386, 393 (1987).

Whet her “the pre-enptive force of a statute is so
extraordinary” as to permt renoval is an issue of
congressional intent. 1d.

Section 301 provides that “[s]uits for violation of
contracts between an enpl oyer and a | abor organi zation
representing enployees . . . may be brought in any district
court of the United States having jurisdiction of the
parties.” 29 U S.C. 8§ 185(a). This text "has been read to
pre-enpt state-court resolution of disputes turning on the
rights of parties under collective-bargaining agreenents."

Li vadas v. Bradshaw, 512 U.S. 107, 114-15 (1994). Section 301

preenption ains to ensure that arbitration provisions in |abor
agreenments are honored and conmmon ternms in | abor agreenents do
not receive differing interpretations. See id. at 122. |t
does not attenpt "to regulate the substantive rights a State
may provide to workers when adjudication of those rights does
not depend upon the interpretation of such agreenents.”

Lingle v. Norge Div. O Mugic Chef, Inc., 486 U S. 399, 409

(1988). Thus, "it is the I egal character of a claim as

i ndependent of the rights under a collective bargaining



agreenment . . . that decides whether a state cause of action
may go forward . . . [and] when the nmeaning of contract terns
is not the subject of dispute, the bare fact that a

col |l ective-bargai ning agreenent will be consulted in the
course of state-law litigation plainly does not require the
claimto be extinguished . . .." Livadas, 512 U.S. at 123-24;

see also Foy v. Pratt & Whitney G oup, 127 F.3d 229, 233 (2d

Cir. 1997); Brown v. National Football League, 219 F. Supp.2d

372, 388 (S.D.N. Y. 2002).

Def endants contend that plaintiff’s clainms are conpletely
preenpted by 8§ 301 because they cannot be resolved w thout
interpreting the terns of the CBA. No other theory of § 301
preenption is presented. Plaintiff denies that his clains
entail a dispute about the nmeaning of the CBA. In particular,
he denies that the clains have anything to do with whether or
not there was just cause for his discharge. Accepting his
representations as true, plaintiff is not relabeling as a tort
suit what is in fact an action for breach of a duty assumed in
the CBA. Nor is he seeking to apply state |law to determ ne
what consequences were intended to flow froma breach of the
CBA. Because neither factor is present, 8 301 preenption is
not required unless the state law clains entail a materi al

di spute about the neaning of the CBA. Exam nation of the



el ements of the plaintiff’'s state law clainms in |light of the
parties’ preenption argunents shows that there is no such

mat eri al di spute. Plaintiff’'s
defamation claimrequires proof that the disputed statenents
were false, that they were published, and that their

publication was not privileged. Torosyan v. Boehringer

| ngel hei m Pharnms., 234 Conn. 1, 27 (1995). His false |light

i nvasion of privacy claimsimlarly requires proof that the
statements were false, that they would be highly offensive to
a reasonabl e person, and that their falsity was known to or

reckl essly disregarded by the defendants. &oodrich v.

Wat er bury Republican-Anerican, Inc., 188 Conn. 107, 131

(1982).

Def endants’ preenption argunent focuses primarily on the
el ement of falsity common to both clainms. The issue of
falsity cannot be determ ned, they submt, wthout
interpreting the term “dishonesty” in Article 59 of the CBA
According to them this is a “termof art that has a
recogni zed, internal meaning in the context of UPS-nmanagenent
relations.” Defs.” Mem in Opp. to Mot. to Remand at 15.
Plaintiff responds that the term “di shonesty” nust be given
its usual neaning because it is not defined in the CBA. See

Pl.”s Reply to Defs.” Mem at 3.



The parties’ apparent di sagreenent about the nmeani ng of
the term “di shonesty” does not require preenption of the
claims because it is immterial. Plaintiff does not deny
that falsifying conpany docunents, the act of which he has
been accused, is an act of “dishonesty” within the neaning of
Article 59 for which he could be sunmmarily discharged.?

Rat her, he denies committing the act itself. Conpl. 1Y 4 and
6. This issue of fact -- whether plaintiff did or did not

fal sify conpany docunents -- can be determnm ned w thout
referring to the CBA

See Lingle, 486 U.S. at 407.32

1 Defendants submit copies of two arbitration decisions
in cases in which the union argued that falsifying conmpany
records did not constitute “di shonesty” warranting summary
di scharge. 1In each case, the argunent that the enpl oyee could
intentionally falsify conpany docunents w thout thereby
commtting an act of “dishonesty” was enphatically rejected.
Plaintiff does not suggest that the arbitrators’ understanding
of the term “di shonesty” was incorrect.

2 Defendants contend that applying state law to their
statenents concerning the plaintiff would be unfair because,
under wel | -established principles of defamation |law, a false
accusation of falsifying conmpany docunments constitutes |ibel
per se. Torosyan, 234 Conn. at 35. Defendants expl ain that
their statements concerning the plaintiff should not be
regarded as per se defamatory because the word “di shonest” is
a termof art. As just discussed, however, no issue is
presented as to whether plaintiff’s alleged act of falsifying
conpany docunents was “di shonest” within the neaning of
Article 59 of the CBA; the issue is whether he falsified
conpany docunents at all. Moreover, even assuning that the
term “di shonest” is a termof art (defendants do not state
what they think the termnmeans), | fail to see how defendants’

6



Careful review of the parties’ papers reveals no other
di spute about the neaning of a term contained in the CBA.
Def endants contend that whether their statenents concerning
the plaintiff were properly published or privileged cannot be
det erm ned wit hout understanding the CBA' s di scharge
provi si ons. In the sane vein, they contend that
under st andi ng those provi sions would be necessary to determ ne
whet her their statements concerning the plaintiff would be
hi ghly offensive to a reasonable person in his position and
whet her their conduct was reckless. But they point to no
di scharge provision that is the subject of a dispute.

In the absence of a material dispute about the neaning of
t he di scharge provisions of the CBA, the need to refer to
t hose provisions in order to eval uate defendants’ conduct is
insufficient to require preenption of plaintiff’s state | aw
claims. The Suprenme Court has enphasized that “8 301 cannot
be read broadly to pre-enpt nonnegotiable rights conferred on
i ndi vi dual enployees as a matter of state law.” Livadas, 512
U.S. at 123 (1994). Rather, state law clains are preenpted by
8 301 only when necessary “to assure that the purposes

animating 8 301 will be frustrated neither by state |aws

use of the termto characterize their accusation of falsifying
conpany docunents could nmake the accusation | ess
obj ecti onabl e.



purporting to determ ne questions relating to what the parties
to a | abor agreenment agreed, and what | egal consequences were
intended to flow from breaches of the agreenment, nor by
parties’ efforts to renege on their arbitration prom ses by
relabeling as tort suits actions sinmply alleging breaches of
duti es assuned in collective-bargaining agreenents.” |d. at
122-23 (citations omtted). Accordingly, “[w] hen resol ution
of the tort litigation hinges on ‘purely factual questions’
about the conduct or notives of enployers and enpl oyees, even
if the conduct takes place during contractually authorized
grievance procedures, no interpretation of the contract is
required, and thus the [s]tate litigation may proceed.”

Harris v. Hirsch, 630 N. Y.S.2d 701, 704 (1995) (applying

Lingle’'s preenption standard adopted for RLA preenption in

Hawaiian Airlines, Inc. v. Norris, 512 U. S. 246, 263 (1994));

see also In re Bentz Metal Prods. Co., 253 F.3d 283, 285, 289

(7th Cir. 2001) ("We now hold, consistent with Lingle and

Li vadas v. Bradshaw, that a state law claimis not preenpted

if it does not require interpretation of the CBA even if it
may require reference to the CBA." (citation omtted)).

No Second Circuit case involving preenption under 8§ 301
is directly on point, but one case involving preenption under

t he Railway Labor Act is analogous. In Gay v. Carlson, 60




F.3d 83 (2d Cir. 1995), an airline pilot sued his manager and
fell ow enpl oyees for defamation, prima facie tort and
conspiracy. The clainms were based on statenments the
def endants made in official reports to a “chief pilot” who was
investigating the plaintiff for alleged m sconduct in letting
an unqual i fied person mani pul ate the controls of an aircraft
in flight. The district court concluded that the clainms were
preenpt ed because the terns of a collective bargaining
agreenment covering the defendants’ enploynent, in particular,
certain “Enployee Rules of Conduct,” would have to be
consulted to deterni ne whether they had a qualified privil ege
to submt the reports and whether their conduct was justified.
The Court of Appeals reversed the judgnment disnissing the
claims as preenpted because, even if the defendants could
denonstrate that the Rules of Conduct provided a basis for a
def ense of privilege or justification, no interpretation of
the Rules was required. |d. at 88.

Def endants contend that Gay is distinguishable on the
ground that their disputed statements concerning the plaintiff

were made during the discharge process required by the CBA. 3

3 The opinion in Gay states that an arbitration board
rei nstated Gay based on a finding that he had been “deprived
of a full and fair investigation of the charges | odged agai nst
him. . ..” 60 F.3d at 86. This suggests that the
i nvestigation undertaken by the “chief pilot” m ght well have

9



But the defendants’ argument in Gay was not that the
i nvestigation by the “chief pilot” was required by the
col l ective bargaining agreenment; they argued that their
reports to the “chief pilot” had to be evaluated in |ight of
the duty to report nmisconduct inmposed on them by the Rul es of
Conduct. The Court of Appeals allowed for the possibility
that the Rules of Conduct would have to be consulted in this
regard. Even assuming that to be the case, however, the
applicability of the defenses of privilege and justification
could be determ ned without interpreting the collective
bar gai ni ng agreenment. That being so, the clains were not
preenpted. 1d. at 88-89.

Some courts have found 8 301 preenption in defamation
cases when the disputed statenments were made during
i nvestigations or grievance proceedi ngs undertaken pursuant to
the provisions of a collective bargaining agreenent. See

Shane v. Greyhound Lines, Inc., 868 F.2d 1057, 1063 (9th

Cir.1989); Mullins v. Int'l Union of Operating Eng'rs Local

No. 77 , 214 F. Supp. 2d 655, 668-69 (E.D. Va. 2002), aff’d,

60 Fed. Appx. 510 (4" Cir. 2003); Cini v. National RR

Passenger Corp., No. 99-2630, 2001 W 1659264, at *2 (E.D. Pa.

June 19, 2001). Preenption of a defamation claimmy be

been contractually required.

10



required in such a case if the claimis so intertwined with
the provisions of a collective bargaining agreenent as to be
substantially dependent on an anal ysis of those provisions.
But "for preenption to exist, resolution of a claimnust
require interpretation of a CBA, not a nere glance at it."

Bentz Metal, 253 F.3d at 289.

Def endants find authority for a broader view of § 301

preenption in defamation cases in Panczykowski v. Laborers

Int'l Union, Nos. 97-CV-0036A, 97-CV-0832A, 2000 W 387602, at

*3 (WD.N. Y. March 31, 2000), aff’'d, 2 Fed. Appx. 157 (2d Cir.
2001). In that case, however, the disputed statenments had
meani ng only in the context of certain provisions of the union
constitution, and their truth or falsity depended on how one
interpreted certain ternms that were defined in the union
constitution. Neither factor is present in this case.

Def endants’ statenents that plaintiff falsified conpany
document s have nmeani ng i ndependent of the CBA and determ ni ng
their truth or falsity requires no interpretation of any term
of the CBA. Def endants argue that permtting the
plaintiff to sue themunder state law will contravene the

pur poses of 8§ 301. The Second Circuit addressed a simlar
concern in Foy. In that case, enployees covered by a

col l ective bargaining agreement were laid off froma plant in

11



North Haven after failing to apply for openings at a plant in
Sout hi ngton. The enpl oyees brought a clai mof negligent
nm srepresentation against their enployer alleging that they
had not applied for the openi ngs because they had been assured
t hat they would be given an opportunity to transfer before
bei ng subjected to layoff. The enployer argued that the claim
was preenpted by 8 301 because the issue of justifiable
reliance on the alleged m srepresentation had to be determ ned
in light of the enployees’ limted rights under the collective
bar gai ni ng agreement. The Court of Appeals carefully
consi dered whether allowing the claimto go forward woul d be
contrary to the purposes of 8 301. It concluded that
preenpti on was not required because, although reference to the
col l ective bargai ning agreenment m ght be needed, “state |aw
[ woul d] play no part in determ ning what the parties had
agreed to in the CBA or whether the CBA ha[d] been breached.”
127 F.3d at 235. Moreover, state |law, not the CBA, was the
source of the nonnegotiable right at issue. 1d. Those three
factors are also present here.

The Court of Appeals thought that the preenption issue
presented in Foy was not free fromdoubt. At first blush, the
issue in this case m ght seem close as well because Sheahan’s

letter to the plaintiff appears to have been tailored to

12



satisfy the requirenents of the discharge provisions of
Article 59. But under Lingle and Livadas, that is
insufficient to justify extinguishing plaintiff’s claimns.
Preenption is required only if the parties have a materi al
di spute about the neaning of the discharge provisions. They
do not. Accordingly, preenption of plaintiff’s clains is not
required.

Concl usi on

For the foregoing reasons, the nmotion to remand i s hereby
gr ant ed.

So ordered.

Dated at Hartford, Connecticut this 27th day of Septenber

2004.

Robert N. Chatigny
United States District Judge
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