UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
THOVAS WALCZYK, et al.
Plaintiffs,
V. . CASE NO. 3:02CV1536 (RNC)
JAMES RO, et al., :

Def endant s.

RULI NG AND ORDER

Thomas Wl czyk, Elizabeth Wal czyk, Maxi m na Wal czyk and
M chell e Wal czyk bring this action pursuant to 42 U.S.C. § 1983
all eging violations of their rights under the United States and
Connecticut constitutions by six enployees of the Farm ngton
Pol i ce Departnent (FPD).? Def endants have filed three notions
for summary judgnment covering all counts in the conplaint, and
plaintiffs have noved for sumary judgnent on sone of their
clainms. For the reasons stated bel ow, defendants' notions are
granted in part and denied in part, and plaintiffs' nmotion is
deni ed.
. Facts

This action arises froma 1999 incident in which Farm ngton
police arrested Thomas WAl czyk, searched two houses bel onging to
menbers of the Wal czyk famly, and seized Thomas’s huge firearns

collection. The six defendants are sued in their individual

! The defendants are Janes Ri o, Brian Killiany, Janes
Jepsen, WIlliam Tyl er, Angela Deschenes and Shawn Brown.



capacities only.

The story begins with a dispute over the ownership of |and.
Plaintiff Elizabeth Wal czyk has lived at 27 Tunxis Street in
Farm ngton for a long tine, fornerly with her now deceased
husband Lucien. Their son, plaintiff Thomas Wal czyk, now |ives
across the street at 28 Tunxis. Tunxis Street lies just south of
Farm ngton Village, adjoining an area of open land. Sone of the
| and near the Wal czyks' houses is owned by Barberino Realty.
During the Eighties and Nineties, Elizabeth and Luci en WAl czyk
tried to assert ownership of Barberino's |and on the basis of
adverse possession. Connecticut courts rul ed against them and
granted Barberino's cross-claimto quiet title. Nevertheless,
Thomas Wl czyk remai ned convinced that his famly owned the | and.
He told FPD Captain Janes Rio that he had a conmon law right to
the property, that he lost in court only because of perjury by a
W t ness and i nproper conduct by a judge, and that if the police
failed to take his side in his dispute with Barberino, he would
“take matters into [his] own hands” and “do what [he] had to do
to protect [his] property.”

Meanwhi | e, Thomas had a series of brushes with the | aw,
nostly involving his extensive collection of firearns. The
coll ection includes about 90 firearns, including assault rifles,
carbines, other rifles, pistols, and shotguns, along with 2600

rounds of ammunition. Al of these are lawfully registered.



In 1988, Thomas was arrested for confronting sone of
Bar berino's workers while carrying an M 16 | oaded with 30 rounds
of amunition. After FPD officers intervened, Thomas apparently
persisted in refusing to lower his weapon. He pleaded guilty to
creating a public disturbance. In 1990, he was arrested for
threatening after a dispute with a notorist. The notori st
apparently foll owed Thomas hone after Thomas cut himoff on the
road; Thomas went into his house and cane out with a | oaded AK-
47. The charges were nolled. 1n 1992, he was arrested after a
nei ghbor conpl ai ned that Thomas had shot the neighbor's cat. He
pl eaded guilty to breach of peace. 1In 1996, he was al nost
charged with threatening after an altercation with his brother.

On August 30, 1999, Thomas WAl czyk noticed that a gate he
had built on Barberino's |and had been torn down, and that a
pi ece of | ogging equi pnent had been left there. He called the
FPD to report a trespass. Wen Oficer David Hebert arrived, he
told Thomas that he could take no action against Barberino until
Thomas coul d produce title to the land. Thomas replied that "the
police aren't taking the necessary action to avoid a bl oodbath, "
or words to that effect. Hebert was annoyed by the remark but
did not feel threatened. Thomas says that he intended the remark
in an abstract way, not as a threat that he woul d take any
vi ol ent acti on.

After Hebert filed his report on the incident, sonme FPD



personnel interpreted the "bl oodbath" remark as a threat that
Thomas woul d make use of his weaponry in his dispute with
Barberino. The leading figure in the ensuing events seens to
have been defendant Sergeant WIlliam Tyler. Tyler, along with
def endant s Cor poral Angel a Deschenes and O ficer Shawn Brown, and
perhaps with the help of defendant Captain Janes Ri o, prepared a
warrant affidavit, stating that Thomas had engaged in crim nal
threatening. The affidavit referred to Thomas’ s | ongstandi ng
property dispute with Barbarino; recounted his statenents to R o
and Hebert; and described the conduct underlying his prior
arrests. A magistrate signed two warrants, one for Thomas's
arrest and one to search both houses and seize the firearns.

On Septenber 7, 1999, the FPD undertook to |ure Thomas from
his house, fearing that if they tried to arrest himon Tunxis
Street, they would find thenselves in a standoff. Defendant
Sergeant Janes Jepsen phoned Thomas and asked himto cone to the
station to discuss his trespass conplaint. Wen Thonas got
there, he was arrested and charged with threatening. The FPD
whi ch has the power to set tenporary bail under Connecticut |aw,
set bail at $10, 000.

After Thomas was arrested and detained, a teamof officers,
i ncl udi ng Jepsen and defendant Det. Brian Killiany, entered 27
and 28 Tunxis Street with the search warrant. They found a

nunber of weapons in both houses, sone of themin places such as



a space in the kitchen behi nd boxes of cereal. They confiscated
t he weapons and the ammunition. During the search, they forced
Thomas's wfe, plaintiff Maxi mna Wal czyk, and 8-year-old
daughter, plaintiff Mchelle Wal czyk, to wait outside.
Connecti cut proceeded to charge Thomas Wal czyk with ten
of fenses. He was convicted of disorderly conduct, reckless
endangernent, and i nproper firearm storage, but acquitted on the
t hreat eni ng charge. The Appellate Court reversed his convictions
in 2003, holding that the warrant affidavit failed to establish
probabl e cause to believe that Thomas had commtted a crine or
that the firearns seized were connected to any crimnal activity.

State v. Wal czyk, 76 Conn. App. 169 (2003). The FPD then

returned the firearns collection to the Wal czyks.

1. This Action

Thomas Wl czyk seek noney damages under § 1983 for (1)
unl awful arrest, search and seizure (Fourth Amendnent); (2)
"class of one" discrimnation (Equal Protection O ause); (3)
violation of the right to bear arns (Second Anendnent); and (4)
excessive bail (Eighth Armendnent). In addition, he brings a
Binette alleging violations of his rights under Article first,
sections 7, 9 and 15 of the Connecticut constitution. H's nother
El i zabeth, wi fe Maxi m na and daughter Mchelle join himin
seeki ng danages based on the allegedly unlawful search of the

houses.



Def endants have filed three notions for sunmary judgnent
agai nst Thomas's clains, Elizabeth's clains, and Maxi m na and
Mchelle's clains, respectively. The Walczyks, in turn, seek
summary judgnment on their clains for unlawful search of the
houses, and Thomas’s clains for unlawful arrest and excessive
bai | .

[, Di scussi on

Summary judgnent may be granted if there is no genuine issue
of material fact and the noving party is entitled to judgnent as
a matter of law Fed. R CGv. P. 56(c). The court nust review
the record as a whole, credit all evidence favoring the
nonnovant, give the nonnovant the benefit of all reasonable
i nferences, and disregard all evidence favoring the novant that a

jury woul d not have to believe. Reeves v. Sanderson Pl unbi ng

Prods., Inc., 530 U S. 133, 150 (2000). Ganting sumary

judgnent in a proper case hel ps conserve judicial and |itigant
resources because, if there is no genuine issue of material fact,
and the novant is entitled to judgnent as a matter of law, a jury
verdict in favor of the nonnovant coul d not be sustai ned.

A. Def endants' ©Mbotion for Summary Judgnent
as to the dains of Thomas WAl czyk

1. dains under the United States Constitution

a. Unl awful Arrest, Search and Sei zure

Thomas WAl czyk’s § 1983 clains for unlawful arrest, search
and seizure fall within the scope of the Fourth Amendnent and are

anal yzed accordingly. Singer v. Fulton County Sheriff, 63 F.3d




110, 114-15 (2d Cir. 1995).% Because the chall enged conduct

t ook place pursuant to facially valid warrants, the Fourth
Amendnent right at issue is the right to be free from searches
and sei zures conducted pursuant to warrants that would not have
been issued if the officers seeking them had di sclosed to the
magi strate information within their know edge negati ng probabl e

cause. Brown v. D Amco, 35 F.3d 97, 99 (2d Cr. 1994)(fal se

arrest case); Golino v. Gty of New Haven, 950 F.2d 864, 870-71

(2d Gr. 1991)(sane). To prove that this right has been
violated, the plaintiff nust nmake the sanme showing required at a

suppression hearing under Franks v. Delaware, 438 U S. 154, 155-

56 (1978). See Smth v. Edwards, 175 F.3d 99, 105 (2d Cr. 1999);

Vel ardi v. Walsh, 40 F.3d 569, 573 (2d G r. 1994). Specifically,

he nmust show that the defendants knowi ngly and deli berately, or
wi th reckless disregard of the truth, made material m sstatenents
or omssions in the warrant affidavit that were necessary to the
finding of probable cause. Franks, 438 U S. at 155-56. To
determ ne whether the plaintiff has a triable claim the warrant
affidavit is corrected (i.e., false statenents are crossed out

and omtted information is added). Cartier v. Lussier, 955 F. 2d

2 In Gahamyv. Connor, the Suprene Court established that
when a 8 1983 claimis covered by a specific constitutional
provi sion, such as the Fourth Amendnent, the clai mnust be
anal yzed under the standard appropriate to that provision. 490
U S. 386, 395 (1989).




841, 845 (2d Cir. 1992). |If the corrected affidavit stil
est abl i shes probabl e cause, no Fourth Amendnent viol ation has

occurred. Smth, 175 F.3d at 105; Soares v. Connecticut, 8 F.3d

917, 920 (2d Cir. 1993).

Thomas has nade the necessary showing. It is undisputed
that the defendants omtted to disclose information to the
magi strate. Specifically, they failed to disclose (1) that they
had not spoken with O ficer Hebert about his conversation with
Thomas; 2) that none of Thomas’s previous arrests for threatening
behavi or had resulted in a conviction for threatening; and (3)
that Thomas had not lived at 27 Tunxis Street for seven years. A
reasonable juror could find that the om ssion of the first two
items of information was critical to the finding of probable
cause for the arrest, and that the om ssion of all three itens
was critical to the finding of probable cause for the searches of
t he houses and the seizures of the firearns.

Def endants contend that they are entitled to sumary
j udgnent on Thomas’s fourth amendnent cl ai ns because they have
qualified imunity. A police officer sued for false arrest under
§ 1983 based on m sstatenments or om ssions in a warrant
application is entitled to qualified imunity, even if he did not
have probabl e cause, unless the corrected affidavit is “so
| acking in indicia of probable cause as to render official belief

inits exi stence unreasonable.” Malley v. Briggs, 475 U S. 335,

345 (1986). In fal se arrest cases under 8 1983 based on

8



defective warrants, the affirmati ve defense of qualified i nmunity
may succeed as a matter of |law in advance of trial, especially if
the case involves om ssions only, but the Second Crcuit has
cautioned that “summary judgnment is inappropriate in doubtful
cases.” Velardi, 40 F.3d at 574.

On the existing record, viewed fully and nost favorably to
the plaintiff, a jury could find that the defendants | acked even
arguabl e probabl e cause to believe that Thonmas had commtted the
crime of threatening or that the firearns to be seized were
connected with crimnal activity. Such a jury finding would be
consistent wth the Connecticut Appellate Court’s determ nation
that the warrant affidavit fell well short of establishing
probabl e cause. Thus, they are not entitled to qualified
immunity as a matter of |aw

Def endants al so argue that plaintiffs have provided no
evi dence to support a finding of supervisory liability against
Rio. A supervisor may be held liable for a constitutional tort
by his enployees only if the plaintiff can show an affirmative
causal |ink between the supervisor's acts or om ssions and the

plaintiff's injury. Poe v. Leonard, 282 F.3d 123, 140 (2d G

2002). Plaintiffs have provided evidence that creates an issue
of fact as to whether there was such a link, in the form of
Deschenes's testinony that Rio was involved in preparing the
warrant affidavit. (Pl.'s Ex. L at 30.)

b. Oher 8§ 1983 d ai ns

Defendants are entitled to summary judgnent on Thomas’s

9



other 8§ 1983 clainms. H's “class of one” equal protection claim
is predicated on the theory that defendants singled himout
because he possessed legally registered firearns. To prevail on
this claim Thomas nust show that defendants subjected himto

intentional disparate treatnent. Gordano v. Cty of New York,

274 F.3d 740, 751 (2d G r. 2001). No such evidence is presented.
The Second Anmendnent claimis unavailing because the Second
Crcuit has not recognized a 8 1983 cause of action based on a
right to own firearnms unrelated to the maintenance of a mlitia

United States v. Toner, 728 F.2d 115, 128 (2d Cr. 1984); see

also United States v. MIler, 307 U S 174, 178 (1939). The

excessive bail claimfails as a matter of |aw because when a
police officer sets tenporary bail under Conn. Gen. Stat. 8 54-
63c, he perfornms a judicial function and hence has absol ute

immunity fromsuit. Sanchez v. Doyle, 254 F. Supp. 2d 266, 269-

73 (D. Conn. 2003).

2. Cains Under the Connecticut Constitution

a. Article 1, Sections 7 and 9

Thomas cl ai s that defendants violated his rights under
article first, 88 7 and 9, of the Connecticut Constitution,
prohi biting unlawful arrest and search. The Connecticut Suprene
Court has held that there is a cause of action for violations of

88 7 and 9. Binette v. Sabo, 244 Conn. 23, 47-48 (1998).

Def endants contend that they are entitled to summary judgnent on

10



t hese clains based on qualified imunity. Conceding that there
is no Connecticut precedent on this issue, they contend that the
cause of action recognized in Binette should be subject to the
defense of qualified imunity available to police officers under
§ 1983. This issue need not be decided because, even assum ng
defendants are correct, they are not entitled to qualified
immunity as a matter of law. Their notion for sunmary judgnment
on these clains is therefore denied.

b. Article 1, Section 15

Thomas al so seeks danages for a violation of Article first,
8§ 15, which provides that "[e]very citizen has a right to bear
arnms in defense of hinself and the state.” No Connecti cut
appel l ate court has recogni zed a private cause of action under
this section and | decline to do so. Accordingly, defendants’
nmotion for summary judgnment on this claimis granted.

B. Defendants' Mbdtions for Summary Judgnent as to the
Clains of Elizabeth, Maximna and Mchelle Wal czyk

The only clainms in plaintiffs' conplaint that apply to
El i zabet h, Maximna, and Mchelle are the clains that the search
of their houses violated their rights under the United States and
Connecticut constitutions. The evidence that defeats summary
j udgnment on Thomas's unl awful search claimalso defeats sunmary
j udgnent on these clains.

C. Plaintiffs' ©Mtion for Summary Judgnent

Plaintiffs contend that they are entitled to sumary

11



judgnent on the clainms for unlawful arrest and search.® To
obtain summary judgnent on these clains, plaintiffs nust show
that no reasonable juror could find that defendants' acts were
lawful. This is a very difficult standard to neet, and
plaintiffs have not net it. A reasonable juror would not be
conpelled to find that any of the defendants intentionally or
recklessly omtted facts negating probabl e cause. Accordingly,
plaintiffs are not entitled to sunmary judgnent.

| V. Concl usi on

For the foregoing reasons, defendants' notion for summary
judgnment as to the clainms of Thomas WAl czyk [Doc. # 59] is
granted in part and denied in part; defendants' notions for
summary judgnent as to the clains of Elizabeth Wal czyk [Doc. #
55] and Maxi mna and M chelle Wal czyk [Doc. # 57] are granted in
part and denied in part; and plaintiffs' notion for summary
judgnent [Doc. # 54] is denied. The clains that remain for trial
are Thomas Wal czyk's clains for unlawful arrest and search under

the United States and Connecticut constitutions, and the other

8 They al so seek sunmary judgnment on Thonas’s clai m
al | egi ng excessive bail. As noted earlier, however, the
excessive bail claimfails to state a claimon which relief can
be grant ed.

12



plaintiffs’ clains for unlawful search under both constitutions.
Al other clains are dism ssed with prejudice.

So order ed.

Dated at Hartford, Connecticut this 29th day of Septenber
2004.

Robert N. Chatigny
United States District Judge
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