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Pl aintiff,
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GENERAL ELECTRIC CO., et al.,
Def endant s.

Ruli ng and O der on
Cross-Motions for Summary Judgnent

Plaintiff brings this action under the civil enforcenent
provi sions of the Enpl oyee Retirenent |Inconme Security Act of
1974, 29 U.S.C. 88 1001 et seq. ("ERISA"), in connection with
defendants’ denial of his application for special early
retirement benefits. Plaintiff, in essence, nmakes clainms in the
alternative: first, that defendants inproperly denied him
benefits to which he was entitled under the terns of the plan;
and, second, that defendants breached their fiduciary duty to him
by m srepresenting his eligibility for the benefits. Cross-
nmotions for summary judgnent have been filed. After careful
consideration of the parties' subm ssions, | conclude that
plaintiff’s application for benefits was not inproperly denied,
and that he has not sufficiently alleged and supported his
fiduciary duty claim Accordingly, defendants’ notion for
summary judgnent is granted, plaintiff’s notion for summary

judgnent is denied, and the action is dism ssed.



Backgr ound

The essential facts are not in dispute. Plaintiff is a
| ong-ti nme enpl oyee of defendant Ceneral Electric ("GE") at its
"North Plant” in Plainville, Connecticut. The GE Pension Plan
(the "Plan") contains a Special Early Retirement Option ("SERO")
whi ch provi des pension benefits to qualifying enpl oyees who
retire before age 65. One aspect of the SERO is known as the
SERO Repl acenent Feature (the "SERO RF"), under which qualifying
enpl oyees can retire early if they are replaced by persons from
particul ar categories. In July 1997, CGE anended its pension plan
to make the SERO RF avail able to any enpl oyee who was fifty years
old and had thirty years of service at GE, provided that the
enpl oyee was replaced by a "fully qualified" present or fornmer CE
enpl oyee fromone of the foll ow ng four categories:
i) active enployees with rights to the classification of
the enpl oyee electing early retirenent;
i1) individuals on layoff with recall rights as of a date
on or after June 30, 1997, and on or before Septenber
30 1997, to that job classification;
i1i) individuals who were active candi dates for preferenti al
pl acenent at a designated | ocation seeking replacenent
wor kers possessing the necessary job qualifications for

that classification; or



(1v) subject to the sole discretion of |ocal Conpany
managenent, individuals on |ayoff wthout recal

rights.?

The 50/ 30 repl acenent feature was nade avail able i n August
1997. By August 1997, plaintiff was fifty years old and had at
least thirty years of service with GEE He nmade a tinely request
to take advantage of the SERO RF.

Plaintiff's clainms center on the significance of the
follow ng representations allegedly made by defendants in
connection with the offering of the SERO-RF. The content of the
witten representations is not in dispute, but the content of the
oral representation is disputed to sone extent.

Witten Representations. The July 24, 1997, edition of the

Nort h Pl ant News st at ed:

A SERO Repl acenent Feature will be offered in
August 1997 to active hourly and non-exenpt salaried
enpl oyees who are 55 to 59 years of age, with at | east
25 years of pension qualification service.

The Repl acenent Feature al so applies to enpl oyees
age 50-54 with 30 years of pension qualification
servi ce.

Under provisions of this feature, eligible
enpl oyees may retire voluntarily provided they are
replaced by fully qualified | aid-off enployees with
recall rights.

1See Nagle Aff. Exhibit A (the "Plan"), p. 117, App. A
8 11(B)
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Former enpl oyees with lost recall rights may al so
qualify as replacenents for those electing this SERO
feature.?

After the SERO RF was adopted, defendants issued guidelines
"intended to clarify certain aspects” of the SERO RF (the
"Cuidelines"). The Cuidelines, which defendants say are corporate
human resources docunents, include the follow ng statenents:

No enpl oyee can retire under this Feature unless an
enpl oyee cones off the recall list of enployees on

| ayof f as of June 30, 1997, is preferentially placed at
a designated location, or, with |local Conpany
managenent approval, is hired fromlayoff w thout
recall rights.

The | anguage in the Menorandum of Settl enment provides
that | ocal nanagenent may decide in its "sole

di scretion"” whether to utilize as replacenents

i ndi vidual s on | ayoff who have no recall rights. The
Conpany has commtted to the union, however, that |oca
managenent wll use "best efforts" to identify, where
necessary, individuals who have |ost their recal
rights and who are fully qualified to performthe work
of enpl oyees wishing to retire under the [ SERO

RF] . 3

Oal Representations. It is undisputed that during July

1997, after plaintiff had applied for the SERO-RF, he had a
conversation with Sam Medi na, a GE hunman resour ces manager

during which plaintiff offered his own efforts to find a suitable
replacenent. It is also undisputed that during this tinme, no one
told plaintiff that the recently announced SERO RF woul d not be

avai l able at North Plant or that forner enployees with | ost




recall rights ("Category 4 Replacenents”) would not be considered
by | ocal managenent. The parties do di spute whet her Medina

ei ther encouraged or directed plaintiff to |ocate a Category 4
Repl acenent. They agree that, sonetine later in July 1997,
plaintiff proposed Thomas Loosenore, a CGE enpl oyee who had been
laid off in 1988, as a replacenent and that Loosenore had
satisfactorily perfornmed his job duties while enployed by GE

Plaintiff’s application for retirenment under SERO RF was
denied by North Pl ant managenent, and he grieved the denial by
letter on Cctober 16, 1997.4 Ed Stratton, a GE human resources
manager, responded by letter on January 28, 1998, and i nforned
plaintiff that his grievance had been deni ed because North Pl ant
| ocal managenent had exercised its sole discretion not to accept
Category 4 Repl acenents.

Plaintiff, through counsel, appealed the denial of his
grievance to the GE Pension Board on February 6, 1998. The GE
Pensi on Board (sonetines hereinafter the "Pension Board" or the
"Board") is a Naned Fiduciary under the GE Pension Plan. Section
XX(6) of the Plan provides:

6. Pensi on Board Deci si ons

“This and the remaining facts in this Background section are
taken from defendants' Local Rule 9(c)(1) Statenent. Because
plaintiff did not file a Local Rule 9(c)(2) Statement, the facts in
defendants’ 9(c)(1) Statenent are deened admtted. See D. Conn. L.
Gv. R 9(c)(1). The facts deened admtted are alnost all either
alleged by plaintiff hinself or recitations of the contents of
docunents whose authenticity has not been chal | enged.
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Any determ nation, decision or action of any Nanmed
Fiduciary or other entity having powers, duties,
obligations and responsibilities with respect to the

Pl an concerning or with respect to any question arising

out of or in connection with the construction,

interpretation, adm nistration and application of the

Plan and its rules and regulations, shall lie within

t he absol ute discretion of such Named Fi duciary or

other entity and shall be final, conclusive and binding

upon all participating Enployees . . . .°%

In a letter dated March 13, 1998, the Pension Board notified
plaintiff’s counsel that the GE Pension Staff Commttee had
considered the argunents of both plaintiff and GE managenent and
had denied plaintiff's appeal. Plaintiff appeal ed the
determ nation of the Staff Commttee to the Pension Board itself
in aletter dated May 6, 1998. On May 15, the Board requested
fromplaintiff any additional information that he wanted
considered in his appeal; plaintiff did not provide any
addi tional information.

In a letter dated June 17, 1998, the Pension Board denied
plaintiff’s appeal and upheld the decision of the Staff
Commttee, finding that plaintiff was not eligible for the SERO
RF because | ocal managenent had exercised its discretion under
the plan to decline Category 4 Replacenents. The Board
considered and rejected plaintiff’s argunents that | ocal

managenent had decided to accept Category 4 Repl acenents.

°Nagl e Aff. Ex. A, p. 80.



During the appeal process, plaintiff never raised a claimto
t he Pension Board that there were any replacenents avail able from

categories 1, 2, or 3 of the SERO RF.

Plaintiff’s clainms are brought under ERI SA Section
502(a)(1)(B), 29 U S.C 8§ 1132(a)(1)(B), to recover Plan benefits,
to enforce his rights under the terns of the Plan, and to clarify
his right to future benefits under the Plan; and under Section
502(a)(3), 29 U S.C. 8§ 1132(a)(3), to enjoin defendants from
violating the terns of the Plan as applied to himand to obtain
appropriate equitable relief to enforce the terns of the plan and
redress defendants' alleged violation of the plan.

The di spute centers on | ocal nmanagenent’s discretion under
the Plan to accept or reject Category 4 Replacenents at North
Plant. As his clains are presented in the conplaint and fl eshed
out in his noving papers, plaintiff appears to be nmaking
argunents in the alternative, each based on a different
interpretation of defendants’ alleged witten and oral
representations about the SERORF. First, Plaintiff argues that
the representations either constitute or reflect |ocal
managenent’ s exercise of its discretion to accept Category 4
Repl acenments. As a result of that acceptance, plaintiff argues,
he was eligible for the SERO-RF and the Pension Board's denial of

his benefits was i nproper.



The alternative argunent is that defendants breached their
fiduciary duty to plaintiff by making m srepresentations to him
regarding his eligibility for the SERO-RF. Under this argunent,
def endants' publications and their agent’s alleged oral
statenents represented to plaintiff that |ocal nmanagenent had
accepted Category 4 Replacenents, when in fact it had not. To
argue that defendants m srepresented to plaintiff that he was
eligible, however, inplicitly concedes that plaintiff was in fact
not eligible and that | ocal nmanagenent had not accepted Category
4 Repl acenents.®

Plaintiff seeks an injunction requiring defendants to grant
himthe early retirenent benefit, as well as an award for present
and future damages (for nonetary | oss and enotional distress),

punitive damages, interest, costs and attorney’s fees.

Di scussi on

|. Standard for Summary Judgnent
The standard for summary judgnent is well settled; the
burden is on the noving party to denonstrate that there are no
genui ne issues of material fact and that it is entitled to
judgnment as a matter of law. See Fed. R Civ. P. 56(c); see

generally Anderson v. Liberty Lobby, Inc., 477 U S. 242 (1986);

5Def endant s di spute whet her plaintiff would have been eligible
for the SERO-RF even if |ocal managenent had accepted Category 4
Repl acenments. For purposes of this ruling, | assunme that plaintiff
woul d have been eligible.
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Celotex Corp. v. Catrett, 477 U S. 317 (1986). The nonnovant

cannot rest on the nere allegations of its pleadings, but rather
must set forth specific facts denonstrating the existence of a
triable issue. See Fed. R Cv. P. 56(e). Further, Rule 56(c)
mandat es summary judgnent against a party who fails to nake a
showi ng sufficient to establish the existence of an el enent
essential to that party’s case and on which that party wll bear

the burden of proof at trial. See Celotex Corp., 477 U S. at

322- 23.

On the basis of facts as to which there is no dispute, and
making all inferences in favor of plaintiff, defendants are
entitled to summary judgnent on both the denial of benefits claim
under Section 502(a)(1)(B) and the fiduciary duty clai munder

Section 502(a)(3). The clains are addressed in that order.

1. Section 502(a)(1)(B): Denial of the Early Retirenment Benefit
Plaintiff’s conplaint and novi ng papers can be construed as
maki ng three argunments under Section 502(a)(1)(B) to the effect
that he is entitled to the early retirenent benefits: (1) the
Pensi on Board s denial of the benefits was inproper because | ocal
managenent had accepted Category 4 Repl acenents; (2) defendants,
by their conduct, promsed plaintiff the benefits and they are
now est opped from denying the benefits; and (3) plaintiff is

entitled to the benefits because Loosenore was a Category 3



replacenent. Plaintiff cannot succeed wth any of these

argunment s.

A. I nproper Denial of Benefits

Def endants' contend that the Pension Board' s denial of
plaintiff’s benefits nust be reviewed under an arbitrary and
capricious standard, and that the Board' s decision nust be upheld
because it was reasonable. See Defs.” Mem Supp. Mot. Summ J.,
pp. 9-14. Plaintiff’s menorandumin support of his notion does
not address the standard to be applied or the reasonabl eness of
the Pension Board’s determ nation; its argunent proceeds as if
the Court were review ng the Pension Board s decision de novo.
See Pl.’s Mem Supp. Mot. Summ J., pp. 8-15. Plaintiff’'s
opposition to defendants' notion does not object to defendants'
argunents regarding the denial of benefits; it focuses
excl usively on establishing a disputed issue of fact with regard
to the breach of fiduciary duty claim See Pl."s Mem Qpp.
Defs.” Mot. Summ J. | agree with defendants on this claim

When an ERI SA pl an confers discretion upon the adm nistrator
to determne eligibility for plan benefits, the admnistrator's
deci si ons denying benefits are reviewed under an arbitrary and

capricious standard. See Jiras v. Pension Plan of Make-Up Arti st

& Hairstylists Local 798, 170 F.3d 162, 166 (2d G r. 1999)

(citing Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101, 115

(1989)); Pagan v. NYNEX Pension Plan, 52 F.3d 438, 441 (2d Gir.
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1995). The CE Pension Plan vests "control and managenent of the
operation and adm nistration of the Plan" in the Pension Board.’
The Pension Board is a Named Fiduciary of the Plan® and is
enpowered, in part, to "decide such questions as nmay arise in
connection with the Plan."® The Plan explicitly confers absol ute
di scretion on the Pension Board with respect to any question
arising out of or in connection with the construction,
interpretation, admi nistration and application of the Plan.
Thus, the Plan confers discretion on the Pension Board to
determine plaintiff’s eligibility for the SERO-RF benefit and
this Court applies the arbitrary and capricious standard to
plaintiff's claimfor benefits. The Pension Board s denial can
be overturned only if it was "w thout reason, unsupported by
substantial evidence or erroneous as a matter of |aw " Pagan, 52
F.3d at 442.'' The Court is "not free to substitute [its] own

judgment for that of the [plan admi nistrator] as if [it] were

‘See Pl an, supra, pp. 78-79, Section XX(2).
8See Pl an, supra, p. 104, Section XXVI.

°Pl an, supra, p. 79, Section XX(5)(c).
See Pl an, supra, p. 80, Section XX(6).

" Substanti al evidence" is "such evidence that a reasonable
m nd m ght accept as adequate to support the conclusion reached by
the [decisionmaker and] . . . requires nore than a scintilla but
| ess than a preponderance.” Mller v. United Wlfare Fund, 72 F. 3d
1066, 1072 (2d Cr. 1995) (quoting Sandoval v. Aetna Life &
Casualty Ins. Co., 967 F.2d 377, 382 (10th Cr. 1992)) (alteration
in original).
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considering the issue of eligibility anew." 1d. Rather, the
Court must defer to the plan adm nistrator’s determ nation so

long as it is reasonable. See Jordan v. Retirenment Comm of

Renssel aer Polytechnic Inst., 46 F.3d 1264, 1271 (2d G r. 1995).

| find that the Pension Board's denial of plaintiff’s claimwas
not arbitrary and capri ci ous.

This Court’s review of the Pension Board s determ nation
under the arbitrary and capricious standard is limted to the

adm ni strative record that was before the Board. See Mller v.

United Welfare Fund, 72 F.3d 1066, 1071 (2d G r. 1995). To

survi ve defendants' notion for summary judgnent, plaintiff nust
establish a genuine issue of material fact as to whether the
Pension Board's rejection of his clains was arbitrary and

capricious. See Jiras, 170 F.3d at 166 (2d Cr. 1999).

Plaintiff’s claimfor early retirenment benefits was denied
first by local managenment at North Plant, then on appeal by the
Pension Board Staff Commttee, and finally on further appeal by
the Pension Board itself. The basis for the denial at each stage
was the lack of a qualifying replacenent under the terns of the
SERO-RF. Plaintiff's eligibility under the ternms of the Plan
turned on whet her | ocal managenent had exercised its "sol e
di scretion” to accept as replacenents fornmer enpl oyees wth | ost
recall rights (the so-called Category 4 Replacenents). The

Pensi on Board concl uded that | ocal managenent had not exercised
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its discretion to accept Category 4 Replacenents.? |n making

t hat deci sion, the Pension Board had before it | ocal nanagenent’s
denial of plaintiff’s claim which canme in a January 28, 1998,
letter fromEdward Stratton, Human Resources Manager at North
Plant, to plaintiff’'s counsel.®® Stratton’s letter noted that
there had not been significant lay-offs at North Plant in at

| east seven years and that | ocal managenent "felt it would be a
poor business decision to replace current enpl oyees with ones
who' d been gone for many years."!* Accordi ngly, |ocal managenent
declined to accept any Category 4 Repl acenents.

Plaintiff, through counsel, put before the Pension Board at
| east two, and possibly three, argunents that | ocal nanagenent
had in fact exercised its discretion to accept Category 4
Repl acenents. ™ Plaintiff’s primary argunent was that the
underlined portion of the followng statement in the North Pl ant
News either constituted or announced | ocal managenent’s exercise
of its Category-4 discretion: "Under provisions of [SERO RF],
eligible enpl oyees may retire voluntarily, provided they are

replaced by fully qualified | aid-off enployees with recal

125ee Nagle Aff. Ex. J.
13See Nagle Aff. Exhibit H, p. D0097.
41 d.

15See Nagle Aff. Exhibit H p. D0101-02 ("Plaintiff’'s Appeal
Letter.")
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rights. Forner enployees with lost recall rights may al so

qualify as replacenents for those electing the SERO feature. "1

Second, plaintiff alleged that | ocal managenent had
encouraged himto find a Category 4 Repl acenent and argued t hat
this encouragenent constituted or reflected | ocal managenent’s
decision to accept Category 4 Replacenents.!” (Plaintiff has
el sewhere identified Sam Medi na, a GE human resources nanager, as
at | east one of the persons who all egedly encouraged himto find
a Category 4 Replacenent.®) Third, plaintiff’'s letter could be
viewed as arguing that | ocal managenent was obliged to accept
Category 4 Repl acenents because GE had pledged to its unions that
"l ocal managenent will use ‘best efforts’ to identify, where
necessary, individuals who have lost their recall rights and who
are fully qualified . . . ."1

| find that the Pension Board's rejection of each of
plaintiff’s argunents was reasonabl e. Plaintiff’s primry
argunent requires reading the underlined sentence as neani ng that

former enployees with lost recall rights would automatically

16 See Plaintiff’'s Appeal Letter, supra; Nagle Aff. Exhibit H
p. DO091 & D0113 ("North Pl ant News").

7See Plaintiff’'s Appeal Letter, supra. Defendants dispute
whet her plaintiff was encouraged to find a repl acenent.

8See PI."s Aff. 9 20; Pl.’s Mem in Opp. to Defs.” Mdt. for
Summ J., p. 9.

9See Plaintiff’'s Appeal Letter, supra; Nagle Aff. Exhibit H
pp. D0092-D0095 ("SERO RF Cui delines"), at p.D0094.
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qualify as replacenents, on a par wwth laid-off enployees with
recall rights. The Pension Board interpreted the "may al so
qual i fy" language as indicating it was possible, but not
automatic, that former enployees with lost recall rights would
qualify. The Pension Board s interpretation is reasonable,
especially in light of the context of the disputed | anguage? and
the fact that the North Plant News notice was a general
description of the SERO RF published shortly after the feature
was announced.

The Pension Board’s rejection of the second and third
argunments was al so reasonable. Even if Medina had encouraged
plaintiff's efforts to identify or find a fornmer enpl oyee w thout
recall rights, it was not arbitrary or capricious for the Pension
Board to determ ne that such encouragenent did not constitute
| ocal managenent’s exercise of its "sole discretion"” to accept
and re-hire any enpl oyee plaintiff located. Finally, to the
extent plaintiff made the third argunent, it was not unreasonabl e
for the Pension Board to find that the corporate human resources
Quidelines, reflecting a promse to GEs unions to use "best
efforts" to find Category 4 Replacenents, was not an exercise of
| ocal managenent’s discretion regardi ng acceptance of the

category. In fact, the sentence i medi ately preceding the "best

20The previous sentence in the North Plant News uses no
qualifying language to identify the category of automatic
repl acenents--1aid-off enployees with recall rights.

-15-



efforts" sentence reiterates that | ocal nanagenent has "sol e
di scretion"” whether to utilize Category 4 Repl acenents, as does

the third bullet point on the first page of the Cuidelines.

Accordingly, | affirmthe Pension Board s denial of benefits

under the terns of the Plan.?%

B. Prom ssory Est oppel
Al t hough he has not pl eaded prom ssory or equitable

estoppel, plaintiff’s claimfor benefits "under the Plan as it

applied to himpursuant to GE's agents’ representations” could be

construed as an estoppel claim?2 To the extent plaintiff nakes
such a claim defendants are entitled to summary judgnent.

In ERI SA cases, the Second Circuit permts prom ssory

estoppel clains for benefits under Section 502(a)(1)(B) only when

a plaintiff can denonstrate "extraordi nary circunstances." See

2Pl aintiff phrases his claimas one for benefits due "under
the Plan as it applied to him pursuant to GE s agents’
representations as contained in the GE publications described
above, and in Messrs. Lama and Medina s representations.” Conpl.
1 31 (enphasis added). To the extent plaintiff clains that the
al l eged representations altered the terns of the Plan as it applied
to him the claimis rejected. See Mller v. Coastal Corporation,
978 F.2d 622, 624 (10th Gr. 1992) ("An enployee benefit plan
cannot be nodified, however, by informal comuni cations regardl ess
of whether those communications are oral or witten." (citation
omtted)); cf. More v. Metropolitan Life Ins. Co., 856 F.2d 488,
492 (2d Gr. 1988) ("[Aln ERISA welfare plan is not subject to
amendnent as a result of informal comunications between an
enpl oyer and plan beneficiaries.") To the extent Plaintiff
suggests a prom ssory estoppel claim it is addressed in the next
secti on.

25ee Conpl . 931.
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Devlin v. Transportation Comunications Int'l Union, 173 F.3d 94,

101-02 (2d Cir. 1999). The requirenent of extraordinary
circunstances is in addition to the standard el enents of

prom ssory estoppel: (1) a promse; (2) reliance on the prom se;
(3) injury caused by the reliance; and (4) an injustice if the

promse is not enforced. See Bonovich v. Knights of Col unbus,

146 F.3d 57, 62 (2d Gr. 1998); Schonholz v. Long Island Jew sh

Med. Ctr., 87 F.3d 72, 79 (2d Cr. 1996).

Even if defendants' oral and witten representations to
plaintiff constituted a prom se that Category 4 Repl acenents
woul d be accepted by | ocal nmanagenent and/or that plaintiff was
eligible for the SERORF, 22 plaintiff cannot succeed on an
est oppel cl ai mbecause failure to enforce the prom se does not
result in an injustice and, separately, because extraordinary
ci rcunst ances are not present.

Affirm ng the Pension Board s denial of benefits does not
result in an injustice. The only actions plaintiff alleges to
have taken in reliance on the alleged promses are his efforts to
apply for the SERO-RF and to | ocate Thomas Loosenore, his
proposed Category 4 Replacenent. As a matter of |law, this does

not constitute injury that would result in an injustice if the

2Second Circuit lawrequires plaintiff to show a prom se that

def endants reasonably should have expected to induce action or
forbearance on his part. See Schonholz, 87 F.3d at 79. \Wet her
defendants' alleged representations are such promses is in
di spute, but dism ssing any estoppel claimpresented by plaintiff
does not require resolving that dispute.

-17-



prom se were not enforced. Cf. Schonholz, 87 F.3d at 80 (noting

that the injustice elenment is an equitable consideration for the
court and not the jury). Plaintiff’s application was a hand-
witten, half-page note of approximately 30 words, ? and plaintiff
hi msel f argues that it "proved no trouble” for himto | ocate M.
Loosenore.?® Plaintiff did not actually retire early in reliance
on representations that he was eligible for special benefits,

only later to be denied the benefits. Conpare Schonholz, 87 F.3d

at 80 (holding that if plaintiff could prove she resigned in
reliance on prom sed severance benefits that were subsequently
deni ed, she could then contend that failure to enforce the
prom se would result in an injustice). Plaintiff remains an
enpl oyee of defendant GE to this day, and he remains eligible for
all benefits he is due under the terns of the plan.

Al so, plaintiff cannot denonstrate extraordi nary
circunstances. Plaintiff's alleged reliance does not by itself
constitute "extraordi nary circunstances" permtting an estoppel

claimin an ERI SA action. See Devlin, 173 F.3d. at 102 (noting

"reliance is one of the four basic elenents of prom ssory
estoppel, and would not by itself render the case
extraordinary"). A finding of extraordinary circunstances

requi res a "remarkabl e consi deration” such as the enployer’s use

2“See Pl.’s Ex. 5
2®See PI.’s Mem Supp. Mot. Summ J., p.4
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of a prom se of benefits to induce certain behavior on the

enpl oyee's part. See Aranony v. United WAy Repl acenent Benefit

Plan, 191 F.3d 140, 152 (2d G r. 1999) (discussing the

extraordi nary circunstances standard and citing Devlin.) As in
Aranony, plaintiff points to nothing suggesting that defendants
made a promse to himin order to induce himto take action for
def endants' benefit only later to renege on the prom se. See id.;

see also Devlin, 173 F. 3d at 102 (finding that reneging on an

all eged prom se to enpl oyees to provide nedical benefits free for
life after retirenment did not constitute extraordi nary
ci rcunst ances where there was no evidence of an intent to induce

retirement).

C. Plaintiff’'s Category 3 Argunent
There renmai ns under Section 502(a)(1)(B) plaintiff’s
contention that he is entitled to the SERO RF benefit because
Loosenore is or was a Category 3 Replacenent (i.e., a laid-off
enpl oyee with recall rights).? As noted above, this Court’s
revi ew of defendants' denial of benefits is |imted to the record
that was before the Pension Board. Because the parties’ papers

and the record denonstrate that plaintiff did not present his

2%See PI.'s Aff. q35;, Pl's Mem Supp. Mt. Summ J., p. 5.
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Category 3 argunment to the Pension Board, | decline to consider

it here.?

I11. Breach of Fiduciary Duty
The conpl aint all eges generally that defendants' conduct
with regard to plaintiff’s claimconstitutes a breach of
defendants' fiduciary duty under ERISA. Plaintiff clarifies the
nature of his fiduciary duty claimin his opposition to
defendants' notion for sunmary judgnent. Plaintiff there

contends that alleged m srepresentati ons by defendants and their

2’Plaintiff’'s failure to file a Local Rule 9(c)(2) Statenent
results in the Court deem ng as adm tted def endants' statenent that
plaintiff never raised a claimto the Pension Board that there were
any replacenents available fromcategories 1, 2, or 3. See Defs.
9(c)(1) Statenment § 7; D. Conn. L. Gv. R 9(c)(1). Moreover, the
record denonstrates that Plaintiff did not present a Category 3
argunent to the Pension Board. See, for exanple, the absence of any
such argument in Plaintiff’'s Appeal Letter, Nagle Aff. Ex. F, and
the fact that Plaintiff declined the Pension Board s invitation to
submt additional information for the Board to consider, Nagle Aff.
Ex. G Defs.’” 9(c)(1l) Statenent § 12.

| recognize that in his Cctober 17, 1997, grievance to | ocal
managenent, Plaintiff characterizes Loosenore as a "fornmer enpl oyee
[Wwth] aright to be restored to his fornmerly held classification,"”
and also as an "active enployee with restoration rights."” Nage
Aff., Exhibit H p. DO096. A copy of this grievance was included in
the materials before the Pension Board, but | decline to find that
t hose characteri zati ons present a Category 3 argunent to t he Board.
First, they do not expressly invoke Category 3 and were nmade in the
context of plaintiff’s argunent regarding Category 4. Second, "a
right to be restored to his fornerly held classification" is not
sufficiently simlar to "recall rights" to put the Board on notice

as to a category 3 argunent. Third, it is not credible to
characterize a forner enpl oyee who had been laid off for al nost ten
years as an "active enployee.” Finally, even if the October 1997

Gi evance made a Category 3 argunent, it is apparent that plaintiff
abandoned that argunent in his subsequent appeals within the
adm ni strative process.
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agent Sam Medina regarding his eligibility for the SERO RF
constitute a breach of fiduciary duty, and that genuine disputes
as to the alleged m srepresentations preclude sumrary judgnent. 28
Def endants deny that Medi na made the representations
plaintiff attributes to him deny that any of the all eged
representations are m srepresentations, and contend that even if
they or their agent made m srepresentations, plaintiff cannot
recover because he cannot prove they caused cogni zabl e danages.
| agree with defendants on their |ast point, and thus summary
judgment is granted on the fiduciary duty claim Al though they

have not so argued, defendants are also entitled to summary

2Pl aintiff’'s opposition repeatedly states that the all egations
of his conplaint sufficiently establish disputes as to the extent
and inpact of the msrepresentations as to preclude summary
j udgnment against him By rule, a party opposing sunmary judgnent
cannot rest on the allegations of its pleadings, but rather nust
set forth specific facts showi ng a genuine issue for trial. See
Fed. R Cv. P. 56(e). Because plaintiff in his affidavit repeats
the conplaint’s allegations as to defendants' representations, |
treat plaintiff’s opposition as referring to his affidavit rather
than his conpl aint.

The content of alleged statenents attributable to defendants,
as wel | as whet her t he statenents wer e affirmative
m srepresentations, are questions for the trier of fact. See
Mullins, 23 F.3d at 669. Wether an affirnmati ve m srepresentation
is "material" is a m xed question of |aw and fact, based on whet her
there is a substantial Ilikelihood that it would mslead a
reasonabl e enpl oyee i n maki ng an adequat el y i nf or ned deci si on about
if and when to retire. See id. Here, however, the disputes over
the content, accur acy, and materiality of the alleged
representations do not preclude sunmary judgnent because plaintiff
has not made a showing sufficient to establish the existence of
cogni zabl e damages caused by any such breach, and because
plaintiff's clai munder Section 502(a)(3) is precluded.
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judgment on this claimbecause plaintiff is precluded from

proceedi ng under Section 502(a)(3).

A. Failure to Establish Causation
ERI SA Section 404(a)(1l) requires, in part, that plan
fiduciaries act "solely in the interest of participants.” 29
U S.C. 81104(a)(1).2 That section codifies the traditional

fiduciary duty of loyalty. See Varity Corp v. Howe, 516 U.S. 489,

506 (1996). Because the statute does not el aborate in any detai
on the duties owed by a fiduciary, courts have been called on to

define the scope of a fiduciary’'s responsibilities. See Becker

v. Eastman Kodak Co., 120 F.3d 5, 8 (2d Gr. 1997). The Second

Crcuit has held that a plan or an adm nistrator breaches its
fiduciary duty when it nmakes affirmative materi al
m srepresentati ons about changes to an enpl oyee pension benefits

plan. See id. (citing Mullins v. Pfizer, Inc., 23 F.3d 663, 669

(2d Cr. 1994); see also Varity, 516 U.S. at 506 (holding that an

2Pl aintiff does not identify the section of ERISA that
establishes the fiduciary duty he cl ains defendants violated, and
Section 404 is only one of several sections that contain fiduciary
duti es. It is apparent, however, that Section 404(a)(1l) is the
provision plaintiff has in mnd: the | anguage of the conplaint in
part tracks the |anguage of Section 404(a)(l) regarding a
fiduciary’s obligation to act "solely in the interest" of
participants, conpare Conpl. ¥ 28 wwth 29 U.S.C. 8§ 1104(a)(1); the
ERI SA duty of loyalty, stated in the conplaint,
is associated with Section 404(a)(1), see, e.q., Varity Corp v.
Howe, 516 U.S. 489, 506 (1996); and the duty of a fiduciary to
avoid affirmative material m srepresentations, also stated in the
conplaint, is established by Section 404(a)(1), see id.
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intentional mspresentation about plan benefits by a fiduciary
violates the duty of loyalty).

That causation of cogni zabl e damages is an essential el enent
of a fiduciary duty claimunder Section 502(a)(3) is not as
readi |y apparent as defendants suggest. As noted, plaintiff
brings his claimin part under ERI SA Section 502(a)(3), 29 U S. C
8§ 1132(a)(3), which authorizes suits for individual equitable
relief for breach of the fiduciary duties established in Section

404(a)(1). See Varity Corp v. Howe, 516 U.S. 489, 507-515

(1996). Most fiduciary duty cases that expressly require | oss
causation interpret Section 409, 29 U S. C. §8 1109, which nmakes a
fiduciary liable for losses "resulting from' his or her breach. 3
The primary case defendants cite in support of the causation

requi renment, Diduck v. Kaszycki & Sons Contractors, Inc., 974

F.2d 270, 279 (2d Cr. 1992), is such a case, although that fact
is not apparent on the face of D duck. Rather, the cases D duck
cites to support the causation requirenment are thensel ves
interpreting Section 409.

Despite the fact that neither Section 404(a)(1l) nor Section
502(a) (3) contains express | anguage of causation, a plaintiff

seeking to enforce the forner via the latter nust denonstrate

3Section 409 is enforced through Section 502(a)(2), 29 U. S. C
§ 1132(a)(2); plaintiff is not claimng under Section 409, and for
good reason: Section 409 does not permt individualized relief.
See Massachusetts Miutual Life Ins. Co. v. Russell, 473 U S. 134,
144 (1985).
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that the alleged breach caused damages recoverabl e under Section

502(a)(3). In Estate of Becker v. Eastman Kodak, 120 F.3d 5 (2d

Cr. 1997), the plaintiff sought individualized relief for a

breach of the duty not to m srepresent. The Estate of Becker

court concluded that the enployer had conmtted a breach, but
refused to direct the entry of judgment for the plaintiff
"because there remains the question of causation.” 1d. at 10; see

also Hein v. FDIC, 88 F.3d 210, 223-24 (3d G r. 1996) (dism ssing

fiduciary duty claimunder Section 502(a)(3) where there was no
causal link between the alleged breach and the danmages sought);

cf. Diduck, 974 F.2d at 289 (Newman, J., concurring) ("It is

fundanmental that proof of damages is part of a plaintiff’s
burden, including the burden to prove that the danages clainmed to
have been suffered were caused by the wong claimed to have been

commtted."); Restatenent (Second) of Trusts, § 212, cnt. e

(noting that a trustee is not liable for a loss resulting froma
breach of trust if the sane | oss would have been incurred if the
trustee had commtted no breach of trust).

Here, plaintiff has not put forth sufficient evidence to
permt atrier of fact to find that any all eged breach by
def endant s has caused hi m danages cogni zabl e under Secti on
502(a)(3). Plaintiff clains that defendants' breach of fiduciary

duty prevented himfromreceiving ERI SA benefits.3 Plaintiff

Pl .’s Mem Opp. Defs.’” Mot. Summ J, pp. 2-3.
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clainms generally that defendants’ conduct (presumably including
the all eged breach) caused hi munspecified nonetary damages and
enotional distress damages. He also clains punitive danages,
attorney's fees, and costs. Conpensatory and punitive damages,
however, are not "equitable relief" within the neaning of Section
502(a)(3) and thus are not recoverable under that section. See

Varity, 516 U S. at 509-510 (citing Mertens v. Hewitt Associ ates,

508 U. S. 248, 255, 256-58, and n. 8 (1993)). Envotional distress
damages are a conponent of conpensatory damages, which are

prohi bited. See Sandberg v. KPMG Peat Marwi ck, 111 F.3d 331, 335

(2d Gr. 1997). Attorney's fees and costs are not cogni zabl e
under Section 502(a)(3); they may be awarded in the Court’s
di scretion under Section 502(g).3%* Thus, plaintiff’s causation
argunment hi nges on whether any all eged breach caused himto | ose
benefits.

Plaintiff’s fiduciary duty claimis based on the allegation
t hat defendants m srepresented to himhis eligibility for the
SERO-RF. In arguing that the North Plant News, the Cuidelines,
and Medina m srepresented to himthat he was entitled to the
benefits, however, plaintiff nust concede that he in fact was not
entitled to the benefits under the terns of the plan. This
concession defeats his claim for it proves that, even in the

absence of the alleged m srepresentation, he would not have

32In light of the disposition of these notions, plaintiff’'s
request for attorney's fees and costs is deni ed.
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received the benefits. Thus, the breach itself could not have
caused the "l oss" of benefits. See Hein, 88 F.3d at 224
(dismssing plaintiff’s fiduciary duty cl ai mbecause, where
plaintiff "was not entitled to the benefits in the first place,
there is no causal |ink between the alleged breach of fiduciary
duty by [defendants] and the denial of benefits to
[plaintiff]").®

The cases plaintiff cites in his Opposition do not support
his claim |In tw of those cases, the plaintiffs actually
retired in reliance on alleged m srepresentations that enhanced
retirement or severance benefits would not be offered in the near
future. Those plaintiffs lost the opportunity to qualify for the
enhanced benefits because they retired before the benefits becane
avai l able, and thus they were able to directly link the all eged

m srepresentations to their loss. See generally Ballone v.

East man Kodak Co, 109 F.3d 117 (2d Cir. 1997); Milins v. Pfizer,

899 F. Supp. 69 (D. Conn. 1995). 1In the third case, Estate of
Becker, 120 F.3d 5 (2d Cr. 1997), the plaintiff’s decedent

el ected long-termdisability benefits instead of retirenent
benefits after allegedly m sl eading statenents fromthe enpl oyer
regarding future availability of the retirenent benefits. When
t he decedent died before receiving the retirement benefits, her

wi dower received nmuch | ess val uable survivor’s benefits. Thus,

3At nost the breach coul d have suggested to plaintiff that he
was entitled to benefits when he in fact was not.
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plaintiff there could nmake a direct argunent that the

m srepresentati ons caused the loss of the retirenent benefits.
Here, plaintiff presents no argunent or evidence as to the
cogni zabl e 1 oss he allegedly sustained as a result of the

m srepresentation, and thus summary judgnent is granted to

defendants on the fiduciary duty claim

B. Plaintiff's Section 502(a)(3) Caimis Precluded
| ndependent of plaintiff's failure to establish causati on,
he cannot pursue "appropriate" equitable relief for his fiduciary
duty claimunder Section 502(a)(3) because he can seek to recover

benefits under Section 502(a)(1)(B). In Varity Corp. v. Howe,

the Suprene Court stated:

We shoul d expect that courts, in fashioning
"appropriate” equitable relief, will keep in mnd the
"speci al nature and purpose of enpl oyee benefit plans,”
and will respect the "policy choices reflected in the

i nclusion of certain renedies and the exclusion of

others."” Thus, we shoul d expect that where Congress
el sewhere provided adequate relief for a beneficiary's
injury, there will likely be no need for further

equitable relief, in which case such relief normally
woul d not be "appropriate.”

516 U.S. at 515 (citations omtted). The Varity Court permtted
plaintiffs there to proceed under Section 502(a)(3) because they
coul d not proceed under any of the other civil enforcenent
provisions in Section 502. The Court particularly noted that,

because they were no | onger nenbers of the plan, the plaintiffs
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could not maintain an action to recover benefits under Section
502(a)(1)(B). When, as here, plaintiff can and has brought an
action under Section 502(a)(1)(B), courts have relied on the
above- quot ed passage of Varity and found a Section 502(a)(3)

cl ai m precluded when it seeks the sane relief as the recovery of

benefits claim?3 See Katz v. Conprehensive Plan of G oup Ins.,

Alltel, 197 F.3d 1084, 1088-89 (11th Gr. 1999): \ald v.

Sout hwestern Bell Corp. Custoncare Med. Plan, 83 F.3d 1002, 1006

(8th Cr. 1996) (finding that plaintiff had an adequate renedy at
| aw under Section 502(a)(1)(B) even though her claimunder that

section was unsuccessful); cf. Stromv. Goldman, Sachs & Co., 202

F.3d 138, 148-149 (2d Gr. 1999) (permtting plaintiff to proceed
under Section 502(a)(3) only because she could not under Sections
502(a)(1)(B)or (a)(2)). For this independent reason, defendants'
nmotion for summary judgnment on the Section 502(a)(3) claimis

gr ant ed.

Concl usi on

I n accordance with the foregoing, defendants' notion for

summary judgnent is granted, plaintiff’s notion for summary

plaintiff does seek conpensatory and punitive damages in his
conplaint, but, as noted above, those danages are not recoverable
under Section 502(a)(3). Thus, plaintiff seeks essentially the
sanme relief under each section: under Section 502(a)(10(B) he seeks
recovery of the benefits, and under Section 502(a)(3) he seeks an
injunction ordering that the benefits be granted to him
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judgnent as to liability is denied, and the case is di sm ssed.
The Cerk may close the file.

So order ed.

Dated at Hartford, Connecticut this 30th day of
Sept neber 2000.

Robert N. Chatigny

United States District Judge
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