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Ruling on Plaintiffs' ©Mtion for Prelimnary |njunction

Plaintiffs, an association of property owners in Ad Lyne,
Connecticut and two individually nanmed O d Lyne property owners,
seek to enjoin the Town of Ad Lynme, the Town of A d Lynme Zoning
Comm ssion, its nenbers, and its Zoning Enforcenent O ficer from
i npl enenting certain amendnents, adopted in 1995, to the Ad Lyne
Zoni ng Regul ations [hereinafter “the 1995 Regul ations”]. For the
reasons set forth below, the Court GRANTS Plaintiffs' notion for
prelimnary injunction.

| . BACKGROUND

A. Procedural History

Plaintiffs comrenced this action in Connecticut Superior
Court in the Judicial D strict of New London, claimng that the
adoption and enforcenent of the 1995 Regul ati ons regardi ng
seasonal and year-round use of property violate Connecti cut
General Statutes 8§ 8-2, Article |, 88 8, 10 and 20 of the

Connecticut Constitution, the Fifth and Fourteenth Anendnents to



the United States Constitution, and 42 U.S.C. § 1983. The action
included a request for a prelimnary injunction seeking to enjoin
the systematic designation of properties as “seasonal” under the
1995 Reqgul ations. [doc. #5] On January 19, 2000, Defendants
removed the action to this Court pursuant to 28 U. S.C. 88 1441,
1443, and 1446, invoking jurisdiction under 28 U S.C. 88 1331 and
1343(3). [doc. #1].

A three-day hearing on Plaintiffs' notion for prelimnary
injunction was held on April 12-14, 2000. During that hearing,
Plaintiffs l[imted the scope of their request for a prelimnary
injunction to their procedural due process claim Plaintiffs
concede for the purposes of this notion only that the 1995
Regul ations were validly adopted for a | awful public purpose and
are rationally related to public health, safety, and welfare.
(Transcript of 4/13/00 at 3-10 [hereinafter “Tr. (4/13)"].) The
narrow i ssue for this notion, therefore, is whether the
procedures enployed to inplenent the 1995 Regul ations violate the
fundanmental requirenents of due process of law. (ld. at 5-10.)

On this ground alone, Plaintiffs seek tenporary relief fromthe
systemati c seasonal -use-only determ nations currently being nmade
on an al phabetical street-by-street basis.

B. St atenent of Facts

The Court finds the follow ng facts based on a review of the
record at the hearing on plaintiffs' notion for injunctive
relief.

The South Lynme Property Omers Association, Inc.

[ hereinafter "the Association”] is a non-stock corporation



| ocated in Ad Lynme, Connecticut. (Pls." Ex. 1.) |Its nenbers are
conprised of property owners in Ad Lyne, and the organization
was formed for the purpose of invalidating the 1995 Regul ati ons
challenged in this |lawsuit. (Pl's." Exs. 2, 3.) Charles and
Victoria Parsons are the owners of 11 Brookside Avenue, A d Lyne,
Connecticut and are nenbers of the Association. Joan Byer is the
owner of 61 Breen Avenue, A d Lyne, Connecticut and is also a

menber of the Association. (Conpl. at {7 8-9.)

The defendant Town of A d Lyne [hereinafter "the Town"] is a
Connecti cut municipal corporation. The Defendant A d Lynme Zoning
Comm ssion [hereinafter "the Conm ssion"] is the nunicipal agency
designated by the Town to adm nister the Zoni ng Regul ati ons of

the Town. (Conpl. at 112-3.)

The Defendants Eric Fries, CGeorge Janes, Jane Marsh, Thonas
Ri som Walter Seifert, and Sharon Colvin, at all tinmes rel evant
to this action, are or were nenbers of the Conm ssion. Defendant
Marilyn Ozols is the Zoning Enforcenent O ficer (ZEO of the Town
and is enpowered to enforce the zoning regul ati ons adopted by the

Comm ssion. (Conpl. at 1Y 4-5.) Each of these defendants is sued

in his or her official capacity

The properties at issue in this case are |located in the "R-
10" zoning district. R-10 stands for a residenti al
classification on a ot of 10,000 square feet. (Transcript of
4/ 12/ 00 at 26-27 [hereinafter "Tr. (4.12)"].) Conform ng parcels
in the R 10 zone have a m ni num of 10,000 square feet.

Therefore, any lot in the R-10 zone containing | ess than 10, 000



square feet is considered non-conform ng. A nonconformng |ot,
use, or structure is one that is prohibited by a zoning

regul ati on or anmendnent but which existed |awfully on the date
the regul ation prohibiting the lot, use, or structure becane
effective, and, therefore, may |awfully be continued. See Tondro,
Connecticut Land Use Requl ation 149-50 (2d Ed. 1992); Conn. GCen.
Stat. § 8-2(a); (J. Ex. 1, Attach. B, Art. |, § 8.1.1).

Prior to 1992, Article Il, 8 A1 of the Add Lyne Zoning
Regul ations [hereinafter "Pre-1992 Regul ations"], (J. Ex. 1
Attach. A), listed the permitted uses for all residential
districts, including R 10 zones, and listed single famly
dwellings as a permtted use. See Pre-1992 Regul ations Art. |, 8§
A 1.1, see also (Tr. (4/12) at 27-29). No provisionin § A1l
appears to have restricted the use of an R-10 single-famly
dwelling to a particular tinme of year or season. The definitions
section of the Pre-1992 Regul ations defined a “seasonal dwelling”
as “a dwelling unit, designed, used or intended to be used for
seasonal use,” Pre-1992 Regulations Art. I, 8 C. 57, and defined
“seasonal use” as “the use of a structure for dwelling purposes
between April 1, and Novenber 15, only.” Id. Art. |, 8 C. 58.
Article I, 8 E 1, regul ati ng non-conform ng buil dings and uses,
prohi bited the extension or expansion of any non-conform ng use,
see id. 8 E. 1.3, and prohibited the extension or expansion of any
buil ding on a non-conformng lot. See id. 8 E.1.7. Section E
however, did not define “non-conformng uses,” nor did it

desi gnat e seasonal or year-round uses non-conformng in any given



zone. !
In 1992, the Comm ssion passed zoni ng regul ations
[ hereinafter 1992 Reqgul ations], (J. Ex. 1, Attach. B), anending

its non-conformty section under Article | to provide:

8.7 MNonconformty - Use: The foll ow ng provisions and
l[imtations shall apply to a nonconform ng use, building or
ot her structure:

8.7.1 Enl ar genent : No nonconform ng use of | and
shal | be enl arged, extended or altered, and no building or
other structure or part thereof devoted to a nonconform ng
use shall be enlarged, extended, reconstructed or
structurally altered, except where the result of such
changes is to reduce or elimnate the nonconformty. This
prohi bition specifically includes the occupancy of a
seasonal use beyond the period of April 1 to Novenber 15 and
the winterization, refurbishnment or renodeling of a seasona
dwel ling to accommobdat e ot her than seasonal use.

1992 Requl ations Art. I, 8 8.7.1. Wth respect to nonconform ng

| ots, the Comm ssion passed a simlar regulation, providing:

1 Three Connecticut Superior Court cases interpret these Pre-
1992 Regul ations in zoning enforcenent actions brought agai nst
property owners to prevent the use of residential dwellings

bet ween Novenber 15 and April 1. In each case, in the context of
determ ni ng whet her the year-round use of a seasonal property
constituted an extension or expansion of a pre-existing non-
conform ng use, the court found that there were no prohibitions
in the zoning regul ati ons agai nst the year-round use of seasonal
dwel | i ngs because al though the regul ations include definitions of
seasonal use, they do so without restricting that use. See
Arcata v. Zoning Board of Appeals, 1993 W 394500, at *6 (Conn.
Super. Ct. Sept. 21, 1993); Habicht v. Zoning Board of Appeals,
1993 W 284791, at *7 (Conn. Super. C. July 22, 1993); French v.
Zoni ng Board of Appeals, 1993 W. 284789, at *7 (Conn. Super. C
July 22, 1993).




8.8 MNonconformty - Inprovenents: The foll ow ng provisions
and limtations shall apply to nonconform ng buil dings and
ot her structures and site devel opnent:

8.8.1 Enl ar genent : . . . No building or other
structure | ocated on a | ot which does not conformto the
requi renents of these Regul ations regarding |ot area, shape
and frontage, building bul k and coverage or off-street
par ki ng shall be enlarged or extended. These prohibitions
specifically include the occupancy of a seasonal use beyond
the period of April 1 to Novenber 15 and the wi nterizati on,
refurbi shnment or renodeling of a seasonal dwelling to
accommodat e ot her than seasonal use.

Id. 8§ 8.8.1.2 The 1992 Regul ati ons continued to define “seasonal
dwel i ng” and “seasonal use” in the definitions section, but
again do not cross-reference any particular zones or districts.
See 1992 Regul ations Art. I, 8 9.3. Article Il, 8 21.1, Schedul e
A-1 listed the permtted uses in residence and rural districts,
and continued to include single-famly dwellings as a permtted
use of property. See id. Art. Il, 8 21.1, A-1l. No provision in
Schedul e A-1 placed any tine-of-year or seasonal restriction on

the use of property in residential districts.?

2 Jane Marsh, a Comm ssion Menber, testified that the adoption
of the 1992 Regul ations restricted the conversion of seasonal
properties to year-round properties on non-conformng |ots, and
as such, were consistent with Add Lyne's 1990 Town Pl an of

Devel opnment identifying the capacity of on-site sewage systens in
the beach area as a critical issue, and reconmmendi ng a

prohi biti on agai nst the expansion and wi nterization of seasonal
dwel I'i ngs unl ess rel evant health and building codes are net. (Tr.
(4/12) at 90; Defs.' Ex. | at 3-4, 12.) The Connecti cut
Department of Environnmental Protection endorsed this plan with
respect to controlling the expansion and w nterization of

seasonal dwellings in beach areas. (Tr. (4/12) 87-88; Defs.' EX.
Hat 3.)

3 Nei t her Ms. Marsh, nor the ZEO, could identify provisions
[imting the permtted use of residential property to certain
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In 1995, the Conm ssion adopted anendnents to the 1992
Regul ations [hereinafter the "1995 Regul ations"], (J. Ex. 1
Attach C), regarding the permtted use of property in residential

districts.* Most significantly, the Conm ssion amended the
schedul e of permtted uses in residential zones to provide that
year-round use of single-famly dwellings is permtted “subject
to the additional standards of Par. 21.2." 1995 Regul ations Art.
1, 8 21.1. The relevant provisions under § 21.2 address the
conversion of a seasonal use dwelling to a year-round use
dwelling, see id. 8 21.2.5; they do not prohibit all year-round

use of property in the R-10 zone, or designate seasonal use as

mont hs of the year. (Tr. (4/12) at 54-55; Tr. 4/13 at 124.)

4 The regul ati ons were adopted in response to the Conm ssion's
continued concern for over-use of wells and failing septic
systens, (Tr. (4/12) at 57-58, 64, 101-02; Defs. Ex. K at 43),
and to the additional concern of ground water pollution and its

i npact on Long Island Sound. (Tr. (4/12) at 95-99; Defs.' Ex. J.)
Dennis Grecci, a supervising engineer with the Connecti cut
Departnent of Environnental Protection, and Brian Curtis, an

envi ronnent al engi neer specialist in Connecticut and New York,
testified about the risk of nitrogen pollution when houses on

| ots of 10,000 square feet or |less are used year-round. M.
Grecci testified that the over-use of too many septic tanks

| ocated too cl ose together prevents the proper renovation of
water. (Transcript of 4/12/00 at 6-8 [hereinafter "Tr. (4/14)].)
When not enough | and area exi sts above a septic system not
enough rainfall is able to reach the groundwater to dilute the
nitrates in the septic systens. M. Curtis testified that septic
systens generally renove 30-40% of nitrogen fromthe water, but
the remai nder of the dilution process is dependent upon
infiltrating rainfall. (l1d. at 38.) Non-diluted nitrates cause
hypoxi a, a condition that starves the water of oxygen. This

pol lution affects both Long Island Sound and the Town dri nking
water. H gh levels of nitrogen pollution in drinking water can
cause stress and death anong infants. (ld. at 39.)



the only permitted use in the R 10 zone.® Section 21.2.5 of the

1995 Regqul ati ons provides:

21.2.5 Conversion of Seasonal Use Dwellings to Year-
round Use (June 5, 1995)

a. No dwelling located in the Town of A d Lynme which
on the effective date hereof is a seasonal use dwelling
shall be converted to a year-round use dwelling unless an
application for such conversion has been approved by the

Zoni ng Enforcenent Oficer . . . under the application
requi renents and standards set forth in subparagraph c.
her eof .
b. For the purpose of admnistration of this section,
the Zoning Enforcement O ficer . . . may designate fromtine

to time those properties on which there has been an
affirmative determnation that there is | ocated thereon a
seasonal use dwelling. . . . The absence of such
designation shall nmerely nean no determ nation has been nmade
by the Zoning Enforcenment O ficer of the Town of Ad Lyne,
and shall not be deened to be evidence that a dwelling is a
year-round use dwel |l ing.

Not hing in this Regul ation shall be deened to preclude
a | andowner from contesting such designation by
denonstrating to the Zoning Enforcenent O ficer that the
desi gnat ed seasonal use dwelling was a lawfully pre-existing
non-conform ng use, or prior to January 1, 1992 was a
lawful Iy existing single detached dwelling for one famly,
| ocated on a ot wwth not nore than one such dwelling, and
that such dwelling was continuously maintained as a year-
round use dwelling thereafter.

Par agraph “C’ then descri bes the standards for converting to

year-round use, and, anong other things, requires that the | ot

5 Ms. Marsh testified that the Conm ssion at one point had
consi dered nmeki ng seasonal use the only permtted use in R-10
zones, but decided that such a regulation was too restrictive,
and instead should allow for conversion to year-round use if the
property could support a proper septic system (Tr. (4/12) at 78-
80.)



contain a mnimum of 10,000 square feet, that there be no nore
than one dwelling unit on the lot, and that year-round water
supply and on-site septic systens conply with applicable
Connecticut Health Departnent standards. See 1995 Regul ati ons
Art. 11, 8§ 21.2.5(c).

These provisions essentially establish a permt systemfor
conversion from seasonal to year-round use. Any property
designated for seasonal use is subject to the permt systemfor
conversion. In order to inplenment the permt systemfor
conversion, however, the Town nust first establish which existing
properties are seasonal use and which are year-round use.

Section 21.2.5(b) enables the ZEO to i ssue these seasona

determ nations. Finally, 8 21.2.5(b) enables a property owner to
chal | enge a seasonal use designation by denonstrating year-round
use prior to 1992.°

Pursuant to this provision, the ZEO i npl enmented a procedure
to evaluate the status of existing properties on a systenmatic
street-by-street basis in al phabetical order. The ZEO testified
that the purpose of the evaluation is to determ ne current use of
the property, but that related to determ ning current use is the
i ssue of whether there was a valid non-conform ng year-round use

of the property existing prior to 1992 that the owner is entitled

6 The Defendants claimthat § 8.8.1 of the 1992 Regul ati ons
originally prohibited the enlargenent or conversion of seasonal
properties to year-round properties on non-conformng |lots, and,
therefore, that 1992 is the rel evant benchmark for determ ning
whet her a non-conform ng year-round use exi sted and should be
gr andf at her ed.



to maintain. (Tr. (4/13) at 47.) To that end, both the ZEO and
Ms. Marsh acknow edged that the determ nati on depended on whet her
the property was actually used during the winter nonths prior to
1992. (Tr. (4/12) at 85, 157-58.)

The ZEO begi ns the systematic process by naking a
prelimnary determ nation of seasonal versus year-round use based
on a review of the property's zoning file and other avail able
town records. (Tr. (4/12) at 150-54.) These records include
assessor's cards, health departnment determ nations, and possibly
buil ding permt applications. (ld.) The prelimnary procedure,
however, does not include an interview of the property owner as
to whether the property was actually used on a year-round basis
prior to 1992. (ld. at 152.)

The assessor's records reviewed by the ZEO are “street
cards” generated by the Town Assessor, Walter E. Kent. The
information collected on the street card is information necessary
to evaluate the property for tax purposes. (Pls.' Exs. 7-11.)

Typi cal information includes property |ocation, dinensions,
utilities, and inprovenents. Absent a permt application to

i nprove the property, the property is assessed once every ten
years. (Tr. (4/12) at 113-15.) Under M. Kent's tenure, property
in dd Lyne was evaluated in 1980, in 1990, and is currently
undergoing its third re-eval uation

Assessors enployed by M. Kent were sent into the field to
measure properties and talk to property owners when possi bl e.
Sonme of the cards indicate seasonal use of property in the

“notes” section of the card. (Pls.' Exs. 8 & 10.) M. Kent
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testified that the use of the property has no bearing on the

val ue of the property, but is recorded as background i nformation.
(Tr. (4/12) at 122.) The seasonal use indication was recorded on
the card if the assessor was able to speak to the owner during
the inspection; it was not based on inspections perfornmed during
wi nter nonths to determ ne whether the property was actually
bei ng used off-season. Although efforts were nmade to access each
property for inspection, the assessors were not able to access
every property for the 1990 inspection, therefore, sonme street
cards contain information only as recent as 1980. (ld. at 115.)
Finally, for the latest re-evaluation, M. Kent did not require
the assessors to inquire about the use of property. (Tr. (4/12)
at 124.)

The heal th departnent determ nations reviewed by the ZEO are
“seasonal use only” stanps that were placed on the assessor's
street cards in 1988 and 1989 by Marilyn Swaney, the forner
assistant to Frank Kneen, a former health departnment enpl oyee.
(Tr. (4/13) at 130.) According to both Ms. Swaney and Ronal d
Rose, a health departnent building inspector, the stanp was
mar ked on those properties that M. Kneen believed were unable to
support an adequate septic systemfor year-round use. (Tr.

(4/12) at 134-35; Tr. (4/13) at 128.) M. Kneen perforned field
i nspections and then placed a red “x” on a town map to indicate
to Ms. Swaney which street cards required stanps. The stanp was
not affixed based on a determ nation of actual use of the
property, and, in fact, was sonetines affixed despite known

actual year-round use. (Tr. (4/13) at 141.)

11



In addition to the assessor's records and the health
departnment determ nations, the ZEO reviews any buil ding permt
applications connected to the property that she happens to know
about or that appear in her zoning file. (Tr. (4/12) at 153.)

One of the sections on the permt fornms, under "Existing Status,”
requires the applicant to check either “seasonal” or “year-
round.” (Defs.' Exs. E, F, & G) It is significant to note,
however, that seasonal is not defined on the form M. Law ence
Lapila, owner of 20 Swan Avenue A d Lyne, Connecticut, testified
that the contractor checked the seasonal space on his application
to inprove his property. Further, he stated that although he
signed the application and saw t he checkmark, he did so thinking
it meant part-tine use and that 20 Swan Avenue was not his
primary residence; he did not understand seasonal to nean that he
never used the house during the winter nonths. (Tr. (4/13) at

145- 46, 149-50; Pls.' Ex. 14.) M. Lapila nmaintains that he and
his famly have al ways made periodic use of their house on
weekends during the wintertine.

Based upon the seasonal use indications found on the
assessor's cards, the health departnent stanps, and the buil ding
permt applications, the ZEO nmakes a prelimnary determ nation
and sends a notice to the property owner via regular mail. The
| etter includes the seasonal determnation, a list of the records
reviewed to make that determ nation, and a notice to the owner
that he or she has sixty days to provide additional information
if he or she disagrees with the finding, at which point a final

determnation will be issued. The notice also inforns the owner

12



that this prelimnary finding is not a final determ nation, and,
therefore, is not appealable to the A d Lynme Zoning Board of
Appeals (ZBA). (Tr. (4/12) at 150-51; Tr. (4/13) at 72-75; Defs.'
Ex. L.)

Foll owi ng the sixtiy-day period, the ZEO consi ders any
additional information provided to her by the property owner and
then issues a final determnation to the property owner via
certified mail. The final determ nation |letter includes the
seasonal designation, lists the itens reviewed, and inforns the
property owner that he or she has thirty days to appeal the
decision to the ZBA and that, absent an appeal, the designation
will be filed in the Ad Lyne Land Records. (Tr. (4/12) at 151;
Tr. (4/13) at 75-77; Defs.' Ex. M)

The additional information accepted by the ZEO is generally
limted to i ndependent docunentation showi ng year-round use prior
to 1992. (Tr. (4/13) at 80-81.) For exanple, the ZEO has
changed prelimnary determ nations of seasonal use to final
determ nations of year-round use based on pre-1992 el ectric
bills, oil delivery statenents, mail carrier records, rental
| eases, and school report cards. (Tr. (4/13) at 80-88; Defs.'
Exs. 0, P, Q & R ) Testinonial evidence such as statenents of
property owners regarding their actual use of the property, and
corroborating affidavits from nei ghbors or others who have
knowl edge of their use, in the absence of docunentary evidence,
is not considered sufficient evidence by the Zoning Comm ssion to
change a prelimnary determ nation of seasonal use and prove

year-round use prior to 1992. (Tr. (4/13) at 107-09.)
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VWiile it appears that testinonial evidence is not heard or
considered by the ZEO, if a property owner appeals to the ZBA, he
or she is entitled to testify, call w tnesses, and present
affidavits or letters fromfriends and nei ghbors. (Tr. (4/13) at
170-71.) No seasonal use determ nations, however, have been
overturned by the ZBA based on this type of additional evidence.

1. LEGAL STANDARDS

A prelimnary injunction "is an extraordinary and drastic

remedy that should not be granted as a routine matter." JSG

Trading Corp. v. Tray-Wap, Inc., 917 F.2d 75, 80 (2d G r. 1990).

Cenerally, a party seeking to obtain a prelimnary injunction
nmust denonstrate (1) a threat of irreparable harm and (2) either
(a) a likelihood of success on the merits or (b) sufficiently
serious questions going to the nerits to nake a fair ground for
l[itigation and a bal ance of hardships tipping in the novant's
favor. See Jolly v. Coughlin, 76 F.3d 468, 473 (2d Cr. 1996);
Pol yner Tech. Corp. v. Mnmran, 37 F.3d 74, 77-78 (2d Cir. 1994).

When the prelimnary injunction seeks to enjoin “government
action taken in the public interest pursuant to a statutory or
regul atory schene” the noving party nust satisfy the nore
rigorous |ikelihood of success on the nerits standard. See Abl e

V. United States, 44 F.3d 128, 130 (2d Cr. 1995). "This

exception reflects the idea that governnment policies inplenented
t hrough | egislation or regul ati ons devel oped t hrough
presunptively reasoned denocratic processes are entitled to a

hi gher degree of deference and should not be enjoined lightly."

ld. Wen governnental action is taken pursuant to specific

14



regul atory authority and public interests Iie on both sides,
however, the Second Circuit has held that the | ower standard of
serious-question-on-the-nerits may apply. See Tinme Warner Cable

v. Bloonberg, LP, 118 F.3d 917, 923-24 (2d Gr. 1997). Here, the

ZEO is acting pursuant to a regulatory schene enacted by the

Zoning Comm ssion in the interest of public health and safety.”
The relief Plaintiffs seek, however, would predom nantly affect
their private property interests in maintaining the non-
conform ng year-round use of their homes. Therefore, under these
circunstances, the Court will apply the nore rigorous likelihood
of success standard.

Under certain circunmstances, an even higher standard may
apply. If the injunction sought “will alter, rather than
mai ntain, the status quo,” thereby classifying it as a
“mandat ory” rather than “prohibitory” injunction, the noving
party nmust make a “clear” or “substantial” show ng of |ikelihood

of success on the nmerits. Tom Doherty Assoc., Inc. v. Saban

Entertainnent, Inc., 60 F.3d 27, 33-34 (2d Gr. 1995). Wiile the

Court recognizes that the "[t]he distinction between nmandatory
and prohibitory injunctions is not wi thout anbiguities,"” the
Court wll not hold Plaintiffs to a clear or substantial show ng.

Because the relief sought by Plaintiffs would not require the ZEO

7 As noted at the outset, Plaintiffs concede for the purpose
of this notion only that the chall enged zoning regul ati ons were
enacted for a |lawful public purpose and are rationally related to
public health, safety, and welfare. (Tr. (4/13) at 3-10.)

15



to engage in a new course of conduct, but rather would require
her to refrain fromcontinuing to inplenment the systematic
street-by-street seasonal use determ nations, the Court concl udes
that the prelimnary injunction sought is prohibitory in nature.

L1l DI SCUSSI ON

A. | rreparable Harm

An irreparable injury is one that is not renote or
specul ative but actual and imm nent, see id. at 37, and “for
whi ch a nonetary award cannot be adequate conpensation.” See
Jayaraj v. Scappini, 66 F.3d 36, 39 (2d Gr. 1995) (quoting
Jackson Dairy, Inc. v. HP. Hood & Sons, Inc., 596 F.2d 70, 72
(2d Cir. 1979)).

Plaintiffs argue that irreparable harm shoul d be presuned
because the Second Circuit has held that the all eged deprivation
of a constitutional right constitutes irreparable harm
Def endants contend that, while there is precedent supporting a
finding of irreparable harmwhen the violation of a substantive
right is alleged, due process clause viol ations, standing al one,
have not been held to constitute irreparable harm and a factual
denonstration of irreparable harmis thus required.

In Mtchell v. Cuonp, 748 F.2d 804 (2d G r. 1984), the

Second Circuit recogni zed that "[w] hen an all eged deprivation of
a constitutional right is involved, nost courts hold that no
further showng of irreparable injury is necessary." See id. at
806 (quoting 11 C Wight & AL MIller, Federal Practice &
Procedure 8§ 2948, at 440 (1973)). Subsequently, the Second

Crcuit expanded on this general proposition, recognizing a
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"presunption of irreparable injury that flows froma violation of
constitutional rights.” Jolly v. Coughlin, 76 F.3d 468, 482 (2d
Cir. 1996) (citing Mtchell, 748 F.2d at 806); see also Covino v.

Patrissi, 967 F.2d 73, 77 (2d Cr. 1992). The Jolly court noted

that "it is the alleged violation of a constitutional right that
triggers a finding of irreparable harm" See Jolly, 76 F.3d at
482; see also Scelsa v. Gty Univ. of New York, 806 F. Supp

1126, 1135, 1146 (S.D.N. Y. 1992)(characterizing an all eged
deprivation of constitutional rights as a "per se irreparable
harm while granting a prelimnary injunction barring enpl oynent
di scrimnation against Italian Anericans).

VWiile both Mtchell and Jolly involve Ei ghth Anendnent
clainms by prisoners, there is no indication in these hol di ngs
that the presunption of irreparable harmis limted to the
al l egation of substantive constitutional rights to the exclusion
of procedural due process clains. At the sane tine, however, the
Second Circuit has also recently held that district courts should
consider the nature of the constitutional injury before nmaking a

finding of irreparable harm In Tine Warner Cable, 118 F. 3d at

924, while noting that “the inpairnent of First Amendnment rights
can undoubtedly constitute irreparable harm” the Second Crcuit
instructed | ower courts that, "we think it often will be nore
appropriate to determne irreparable injury by considering what
adverse factual consequences the plaintiff apprehends if an
injunction is not issued, and then considering whether the
infliction of those consequences is likely to violate any of the

plaintiff's rights."
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Some district courts addressing the nature of an alleged due
process claimhave declined to find irreparable harm despite the
al | eged constitutional violation, but those findings have
generally hinged on the fact that the novant could be nmade whol e

w th noney danmages. See, e.qg., Ar Transport International Ltd.

Liab. Co. v. Aerolease Financial Goup, Inc., 993 F. Supp. 118,

124-25 (D. Conn. 1998) (finding that alleged due process
violation regarding replevin of an airplane engine readily

repl aceabl e by other engines in the marketplace, is not “a
systematic or ongoing constitutional violation that could not be
remedied with a nonetary award”); Pinckney v. Board of Educati on,

920 F. Supp. 393, 400 (E.D.N. Y. 1996) (finding that despite

constitutional due process claim “this lawsuit is, at its core,
a single plaintiff's claimfor noney damages”). These cases are
consistent wwth the Second Circuit's insisting that “where
nmonet ary damages may provi de adequate conpensation, a prelimnary
i njunction should not issue.” Jayaraj, 66 F.3d at 39. They do
not, however, denonstrate as a matter of law that all eged due
process violations are insufficient grounds for tenporary relief.
Appl yi ng these standards, the Court finds that Plaintiffs
have established irreparabl e harm because, as di scussed bel ow,
the plaintiffs have presented sufficient evidence to establish
that the continued inplenentation of the systematic seasonal use
determ nations subjects themto an unconstitutional procedure,
potentially depriving them of vested property rights. Further,
because the consequence of an erroneous seasonal use

determnation resulting fromthis flawed process woul d deprive
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Plaintiffs of total use of their property between Novenber and
April of every year, the harmcan not be redressed by a nonetary
award. Defendants' contention, therefore, that Plaintiffs fai
to establish irreparabl e harm because they nake no claimthat a
seasonal designation would cause the property to | ose val ue or
mar ketability, is inapposite.

B. The nerits of Plaintiffs' procedural due process claim

Plaintiffs claimthat the inplenentation of the systematic
seasonal determ nations violates their constitutional rights
under the Fourteenth Amendnent, which provides: “[n]or shall any
State deprive any person of life, liberty, or property w thout
due process of law.” U S. Const. anend. XIV, 8 1. To support
this claim Plaintiffs nust first establish the existence of a
constitutionally cogni zable property interest. See Board of
Regents v. Roth, 408 U. S. 564, 569, 576-77, 92 S. C. 2701, 2708-
09 (1972); Furlong v. Shalala, 156 F.3d 384, 393 (2d Cr. 1998);
Donato v. Plainview A d Bethpage Cent. Sch. Dist., 96 F.3d 623,
628-29 (2d Gr. 1996), cert. denied, 519 U S. 1150, 117 S. C
1083, 137 L.Ed.2d 218 (1997). Wile the Constitution protects

property interests, it does not create them "Rather, they are
created and their dinmensions are defined by existing rules or

under st andi ngs that stem from an i ndependent source such as state

law.” Furlong, 156 F.3d at 393) (citing Board of Regents, 408
U.S. at 577).

Plaintiffs assert that the property right at stake in this
case is the right to maintain a non-conform ng use; a right

rooted in Connecticut state |l aw. Connecticut General Statutes §
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8-2(a) provides that zoning regulations “shall not prohibit the
conti nuance of any non-conform ng use, building or structure
existing at the time of the adoption of such regulations.” 1In

Petruzzi v. Zoning Board of Appeals, 176 Conn. 479, 484, 408 A. 2d

243, 246 (1979) (quoting 2 Yokely , Zoning Law & Practice § 16-3

at 219), the Connecticut Suprenme Court held that “[a] lawfully
est abl i shed nonconform ng use is a vested right and is entitled
to constitutional protection.”

Def endants, however, contend that the property interests
Plaintiffs claimare “benefits” rather then vested property
rights and, as such, are subject to the “strict entitlenment” test

for establishing constitutionally protected interests.?

Def endants characterize Plaintiffs' asserted interests as (1) the
enf orcenment of zoning regul ati ons agai nst other |andowners, and
(2) the benefit of a “year-round” designation. The Court finds
both characterizations inaccurate.

First, Plaintiffs claima property right in the use of their
own | and; nowhere do they claiman interest in enforcing zoning
regul ations as they relate to benefits conferred upon their
nei ghbors. Second, while it is true that establishing the

exi stence of a non-conformng use in this situation results in a

8 “This Grcuit uses the strict "entitlenment' test to
determ ne whether a party's interest in a land-use regulation is
protected under the Fourteenth Amendnent. This inquiry stens
fromthe view that a property interest can sonetinmes exist in
what is sought--in addition to what is owned--provided there is a
"legitimate claimof entitlenment' to the benefit in question.”
Zahra v. Town of Southhold, 48 F.3d 674, 680 (2d Cr. 1995)
(internal citations omtted).
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year-round designation by the ZEO, the right Plaintiffs assert is
the right to maintain the pre-existing |awful use of their
property. The ZEO testified that part of making the current
seasonal use determ nations involves determ ning who used their
property on a year-round basis prior to the 1992 Regul ati ons

al l egedly maki ng that use non-conform ng. Therefore, a year-
round designation for those people cannot be characterized as a
new benefit.® Because the Court finds both characterizations

i naccurate, Defendants' argunment that the strict entitlenent test
applies is wwthout nerit. As discussed above, it is clear under
Connecticut law that lawfully established nonconform ng uses
constitute vested property rights entitled to constitutional
protection.

Having satisfied itself that a protected property right is
at stake, the Court nust now address what process is due.
Procedural due process is not a fixed concept, but rather is
“flexible and calls for such procedural protections as the

particul ar situation demands.” Morrissey v. Brewer, 408 U. S.

471, 481, 81 S. C. 1743, 1748 (1972); see also J. Andrew Lange,

Inc. v. FAA, 208 F.3d 389, 392 (2d Cr. 2000). In evaluating due

o Al t hough courts have characterized permt applications,

vari ance requests, and ot her necessary approvals as “benefits”
subject to the strict entitlenent test, see Cowey v. Courville,
76 F.3d 47, 52 (2d Cr. 1996); Zahra, 48 F.3d at 680; Donegan v.
Town of Wodbury, 863 F. Supp. 63, 64-65 (D. Conn. 1994), the
plaintiffs here seek to protect rights that pre-exist the
appl i cabl e zoning regul ations, and, therefore, do not classify as
benefits.
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process clainms when the all eged deprivation is by an
adm ni strative action, we ook to the factors set forth in

Mat hews v. Eldridge, 424 U. S. 319, 335, 96 S. C. 893, 903

(1976). The factors assess 1) the private interest affected by
the chall enged action; 2) the risk of erroneous deprivation of
that interest through the challenged procedure and the probable
val ue of alternative safeguards, and 3) the governnent's interest
in avoiding the burden that an alternative procedure would

entail. See id.; see also Abdullah v. INS, 184 F.3d 158, 164 (2d

Gr. 1999).1w

Plaintiffs challenge the systematic seasonal use
determ nations on two grounds. First, they claimthat the
sel ection of January 1, 1992 as the date ending the vesting of
the right to use residential properties on a year-round basis is
i nproper because the regul ations actually prohibiting that use
were not enacted until June 5, 1995. Second, Plaintiffs claim

that, even if 1992 is the proper vesting date, the procedures

10 Def endants, citing, anong others, Daniels v. WIllians, 474

U S 327 (1986), and Stemler v. Cty of Florence, 126 F.3d 856
(6th Cr. 1997), cert. denied, 523 U.S. 1118, 118 S. C. 1796,
140 L. Ed.2d 936 (1998), argue that the reckless and/or deliberate
i ndi fference standard for assessing procedural due process
violations applies to this situation. This standard, and the
mental state of a governmental official, would only be rel evant

if Plaintiffs clainmed that the ZEO was acting negligently or
recklessly in enforcing the systematic procedure set out in §
21.2.5 of the Zoning Regulations. The nental state of the ZEO in
maki ng seasonal use determ nations was not placed at issue at the
hearing. The Plaintiffs here challenge the adm nistrative
process itself; therefore, Defendants' argunment is without nerit.
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utilized by the ZEO to eval uate cl ains of non-conform ng year-
round use fail to satisfy mninmal requirenents of due process.

There is considerable debate in the parties' briefs
conparing the 1992 and the 1995 regulations in terns of when and
whet her year-round use of properties in R-10 zones was
prohi bited, whether only conversions of property are restricted,
and whet her seasonal use restrictions apply to nonconformng lots
versus nonconform ng uses. Because the Court finds the procedure
for determ ning the non-conform ng use flawed irrespective of the
date, the Court does not reach these issues or the proper vesting
date on this notion.

Turning now to the chall enged procedure, and applying the
Mat hews factors set out above, the Court finds that Plaintiffs
have established a |ikelihood of success in establishing a
violation of their constitutional due process rights. The first
factor addresses the private interest at stake. As discussed
above, Plaintiffs claima right to nmaintain the non-conform ng
use of their property; a right grounded in Connecticut law. If
deprived of this right, Plaintiffs |ose total use of their
property for five nonths of every year. The affected private
property interest, therefore, is significant.

Second, the Court must analyze the risk of error. Both
parties agree that one of the issues involved in naking the
systemati c seasonal use determ nations is deciding whether a
property owner has a pre-existing vested right in the non-
conform ng use of her property on a year-round basis. Further,

the parties agree that the factual question underlying this issue
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is actual use of that property during winter nonths prior to
either 1992 or 1995. Plaintiffs claimthat the procedure
enpl oyed by the ZEO fails to properly address that factua
gquestion, and the Court agrees.

The ZEO s prelimnary determ nation is based on a revi ew of
town records which essentially have nothing to do with an owner's
actual use of her property. Furthernore, and quite
astoni shingly, the ZEO admtted that she did not know the
criteria on which those records nmade seasonal use determ nations
and was unabl e to adequately explain how or why their seasonal
use indications were relevant to her inquiry of actual use. (Tr.
(4/12) at 158-59; Tr. (4/13) at 18-22.) The street cards
generated by the assessor’s office are not the result of an
i nvestigation into actual use of property during w nter nonths.
Rat her, they include information collected to value the property
for tax purposes, attained froma single inspection, nmade at an
unknown tinme of year, in either 1980 or 1990. At best, this
information falls two years shy of the 1992 vesting date and
seven years shy of the 1995 date. Further, other information
fromthe street card relied upon by the ZEQ, such as type of
wat er supply and type of heating system reflect the capability
of the property to be used on a year-round basis, not whether the
property was actually used as such.

Simlarly, the “seasonal use only” stanps applied by the
heal th department are out-dated and not the result of an inquiry
into actual use of the property. The stanps were affixed in 1988

or 1989 and indicate which properties, in M. Kneen's estimation,
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were unabl e to support adequate septic systens for year-round
use, regardless of actual use.

Finally, the permts occasionally relied upon by the ZEO
cone closer to addressing the factual question of actual use, but
are flawed nonetheless. First, as M. Lapila testified, it is
the contractor who fills out this portion of the application.
Second, the space for indicating seasonal versus year-round use
appears w thout definition. The Court finds credible M.

Lapil a's explanation that seasonal to himneant part-tinme; not
use limted strictly to April through Novenber.

Taken together, these records do little to address the
di spositive question of actual year-round use prior to either
1992 or 1995. Furthernore, the prelimnary determ nation process
i nvol ves no di scussion with the property owner and no di scussion
Wi th neighbors--two inquiries that would directly address use of
the property. The risk of an erroneous prelimnary determ nation
by the ZEOQ therefore, is glaring.

Al t hough property owners have sixty days to challenge this
finding before a final determnation is entered, they are only
able to do so with docunentary evidence such as bills. For
owners who have not kept historical records on the use of their
property, this opportunity is meani ngless. Based on the
testinmony of M. Lapila and upon review of his file, (Pls.' Exs.
14 & 15), it is clear that phone calls, letters, and affidavits
attesting to the year-round use of that property receive little,
if any, consideration. 1In the face of eleven letters from

contractors, caretakers, neighbors, and famly nmenbers, the ZEO
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mai nt ai ned her prelimnary finding of seasonal use, which was
based solely on the street cards, the health departnent stanps,
and building permts, all of which, as discussed above, have

little relevance to M. Lapila's actual use of his property.?!
M. Lapila's experience indicates that the procedure
enpl oyed by the ZEO fails to provide property owners with an
adequat e opportunity to be heard prior to a final determ nation
on their property. The “fundanental requirenment of due process
is the opportunity to be heard 'at a neaningful tinme and in a
meani ngf ul manner.'” Mathews, 424 U. S. at 333 (quoting Arnstrong
v. Manzo, 380 U.S. 545, 552, 85 S. Ct. 1187, 1191 (1965)). This

principal is particularly inportant in light of Conn. Gen. Stat.
8§ 8-2(a) which provides that zoning regul ations “shall not
provide for the term nation of any non-conform ng use solely as a
result of nonuse . . . without regard to the intent of the

property owner to maintain that use.”!'? This provision indicates

1 Much is made by Defendants about M. Lapila's alleged

adm ssi ons of seasonal use by the check nmarks nade on the
building permts and a letter he wote to the ZEO on January 11
1999. (Defs.’” Ex. T.) The Court finds M. Lapila's explanations
credi ble that the seasonal checks were not signed with the
under st andi ng that the property was not used at all during the

wi nter nonths, and that the only thing M. Lapila admtted to in
the January 11, 1999 letter was that he did not live in the
property full-time during the wnter. (Tr. (4/13) at 145-46, 172-
73.)

12 This portion of 8 8-2 was enacted in 1989, superceding the
Connecticut Suprenme Court’s ruling in Essex Leasing, Inc. v.
Zoni ng Board of Appeals, 206 Conn. 595, 539 A 2d 101 (1988),

whi ch had enpowered nunicipalities to term nate nonconform ng
uses based on nonuse without regard to the owner’s intent. The
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that the property owner's intent in determ ning the existence and
continuati on of nonconform ng uses is significant and nust be
considered. Therefore, the ZEO s policy agai nst consi dering
letters and sworn affidavits made by the owners and their

nei ghbors is troubling. The failure to consider this relevant

i nformati on deni es owners a neani ngful opportunity to be heard
prior to the final determnation, and further increases the risk
of error.

The final consideration for the Court is the Town's
interest. The significant property interest at stake, and the
considerable risk of error under the current system nust be
wei ghed agai nst the Town's interest in continuing the process in
this format. The Defendants, in their brief, list a parade of
horribles that m ght occur if they are tenporarily enjoined from
continuing with the systematic procedure altogether, but they
present no evidence, nor nmake any argunent, regarding the
potential burden of alternative procedural neasures to ensure
t hat accurate determ nations are nade.

In sum while the Court does not dispute the public health
and safety interests underlying the 1995 Regul ati ons, the Court

finds that the potential burden inposed on the ZEO and the Zoni ng

statute is consistent with the Connecticut Supreme Court’s prior
ruling in Dubitzky v. Liquor Control Conm ssion, 160 Conn.

120, 125-27, 273 A.2d 876, 879-80 (1970), where it held that

mani fest intent nust be established before a nonconform ng use
can be deened term nated.
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Comm ssion of alternative procedures, such as interviews or
consideration of affidavits and |letters, does not outweigh the
significance of the property right at stake and the consi derable
risk of error under the current system Therefore, the Court
finds that Plaintiffs have denonstrated a |ikelihood of success
on the nerits on their due process claim

C. Entitlenent to Prelimnary | njunction

The Second Circuit recently instructed that "[w henever a
request for a prelimnary injunction inplicates public interests,
a court should give sone consideration to the bal ance of such
interests in deciding whether a plaintiff's threatened
irreparable injury and probability of success on the nerits

Time Warner Cable, 118 F. 3d at 929.

warrants injunctive relief.’

Def endants, through the testinony of M. Gecci and M. Curtis,
reveal ed the potential inpact of nitrogen pollution if al
seasonal use properties are converted to year-round use
properties. As noted above, the Court does not dispute the
public health and safety concerns underlying the 1995

Regul ations, as their validity is not at issue on this notion.
These concerns, however, address the potential conversion of
properties from seasonal to year-round use. The process at issue
on this notion does not deal with conversion of property; rather,
it determnes in the first instance whether the property was
actually used on a year-round basis prior to either 1992 or 1995,
t hereby establishing a vested nonconform ng use. The properties

at issue are ones that possibly are already used year-round, and,
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therefore, do not present the risk of a dramatic increase in use
of property.

Def endants also claimthat granting a prelimnary injunction
wi |l have a devastating effect on the Town because it will allow
illegal uses of property to go undetected, and encourage owners
to delay permt applications for winterization. As noted bel ow,
however, this order does not affect the applications for
conversion of property nor does it condone illegal use. These
concerns do not outweigh the harmto owners if they are
erroneously deprived of total use of their property for five
nmont hs of every year. The Plaintiffs, therefore, have satisfied
the requirenments for injunctive relief on their due process
claim

V.  CONCLUSI ON

In summary, Plaintiffs' Mtion for a Prelimnary |njunction
is GRANTED [doc. #5]. The ZEO is prelimnarily enjoined from
proceeding with the enforcenent of the systematic street-by-
street seasonal determ nations until final disposition of the
merits of Plaintiffs' conplaint. This order, however, does not
all ow property owners to establish new year-round use, nor does
it stop the ZEO from preventing illegal use of property during
wi nter nonths. Further the order does not preclude the ZEO from
continuing to require permt applications for renovations and
conversions, nor does it preclude the ZEO from nmaki ng seasona

determ nati ons upon voluntary request by an owner

So ordered.
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El | en Bree Burns,
Senior District Judge

Dat ed at New Haven, Connecticut, this _ day of Cctober, 2000.
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