UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ROBERT AMORCOSO,
Pl aintiff,

V. : 3: 00CV00432( AVC)
UNI TED TECHNOLOG ES CORPORATI ON,
PRATT & WA TNEY DI VI SI ON,

Def endant .

RULI NG ON THE DEFENDANT’ S MOTI ON TO DI SM SS

The plaintiff, Robert Anoroso, brings this action for
damages and injunctive relief against the defendant, United
Technol ogi es Corporation, Pratt & Wiitney Division (UTC/ Pratt),
pursuant to the Americans with Disabilities Act (“ADA"), 42
US C 8 12101 et. seq.; the Age Discrimnation in Enploynment Act
(“ADEA”), 29 U.S.C. § 621 et. seq.; and the Connecticut Fair
Enpl oyment Practices Act (“CFEPA’), Conn. Gen. Stat. 8 46a-58 and
46a-60(a)(1l). He has alleged that UTC/Pratt wongfully
di scharged himand failed to recall himbecause of his age and
disability. UTC/ Pratt brings the within notion to dism ss the
conplaint inits entirety based on: 1) lack of subject matter
jurisdiction; and 2) Anoroso’s failure to state a cause of action
upon which relief can be granted.

The issues presented are whether: 1) Anbroso’s actions under
state and federal discrimnation |laws are tinme-barred due to his
failure to file a charge of discrimnation within 300 days of the
| ast discrimnatory act he experienced, and 2) UTC/ Pratt’s

actions give rise to a continuing violation or the doctrine of



equitable tolling, thereby relieving Anoroso fromthe applicable

statute of limtations. The court concludes that: 1) all of

Anoroso’ s actions are tine-barred, and 2) he has not alleged

facts sufficient to constitute a continuing violation or justify

the application of the equitable tolling doctrine. For the

follow ng reasons, UTC/Pratt’s notion to dismss is GRANTED
FACTS

Exam nati on of Anobroso’ s conplaint and supporting papers
di scl oses the follow ng relevant facts:

On or about June 5, 1968, UTC/ Pratt hired Anbroso upon his
graduation from col | ege.

Begi nning in August 1996 until sone unspecified tine
followng his layoff, Anoroso was under a doctor’s care for
severe depression “due to an inpending divorce . . . and then
[ his] layoff.”

In Cctober 1996, Anoroso began taking anti-depressant
medi cation for his depression. During this tinme, Anoroso’s
supervisor at UTC/ Pratt was on notice that he was taking this
medi cat i on.

On or about February 12, 1997, UTC/ Pratt notified Anoroso,
who was then 52 years old, that it was laying himoff as part of
its effort to cut operating costs. At the tinme UTC/ Pratt

notified himof its “reduction in workforce,” Anoroso held the



position of senior project engineer in the conpany’s repair
devel opnment di vi si on.

Foll ow ng his discharge in February 1997, Anobroso “was so
enotionally tramatize[d] [sic] and depressed fromthe | ayoff

and his previous divorce . . . that he was unable to commence
civil action until alnost two years” had passed.

“Thr oughout 1997, jobs [that] the plaintiff was qualified
for were posted and filled without his recall.”

On February 1, 1999, Anoroso filed a charge of
discrimnation with the Connecticut Comm ssion on Hunan Ri ghts
and Opportunities (CCHRO).

On April 10, 1999, the CCHRO dism ssed his case for “lack of
jurisdiction” because he had not filed his charge within the
requi red 180 day peri od.

On March 12, 1999, the plaintiff appealed the CCHRO s
deci sion; the CCHRO “accepted the appeal, and forwarded the case
to the [Equal Opportunity Enploynment O fice (“EEOCC')] Boston area
office for review”

On Decenber 11, 1999, the plaintiff received “fromthe EECC
a Notice of Suit Rights enabling the plaintiff to file suit in
civil court.” That notice, attached to Amobroso’s conpl aint,
provided that the EECC “[could not] investigate [Anoroso’ s]
charge because it was not filed with in the tinme [imt required

by | aw. ”



On March 7, 2000, Anoroso filed the conplaint in this
matter.
STANDARD
When ruling on a notion to dism ss brought pursuant to Rule
12(b)(6), the court nust presume that the facts alleged in the
conplaint are true and draw all reasonable inferences fromthose

facts in favor of the plaintiff. See Sykes v. Janes, 13 F.3d

515, 519 (2d Cr. 1993). A court may dism ss such a conpl aint
only where “it appears beyond doubt that the plaintiff can prove

no set of facts in support of the claim” Scheuer v. Rhodes, 416

U S 232, 236 (1974). This requirenent “conpels even nore
vigilance with respect to civil rights violations where the

plaintiff is pro se.” Easton v. Dundram 947 F.2d 1011, 1015,

(2d Gr. 1991). Thus, the court may consider statenents
contained in the plaintiff’'s opposition to the notion to

dismss.! See Lucas v. New York City, 842 F. Supp 101, 104

(S.D.N. Y. 1994).
DI SCUSSI ON
Violations of State and Federal Discrimnation Statutes
UTC/ Pratt has noved to dism ss Aroroso’ s ADA, ADEA, and

CFEPA actions, arguing that each is tine-barred. Specifically,

' \Wiere a plaintiff proceeds pro se, a court nust
liberally construe his supporting papers and “interpret [then] to
rai se the strongest argunments that they suggest.” Soto v.
Wal ker, 44 F.3d 169, 173 (2d Cr. 1995).
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it contends that the “[p]laintiff did not file a charge of
discrimnation with the CCHRO within 180 days of the all eged
di scrimnatory conduct, and did not file a charge of
discrimnation with the EEOCC within 300 days of [that sane]
conduct.” Anoroso responds that he received a right-to-sue
letter fromthe EEOCC s Boston area office on Decenmber 11, 1999,
whi ch, he maintains, “allowed] [hin] to file a lawsuit wthin 90
days of receipt[.]”

A plaintiff may not bring an ADA or ADEA action in federal
court “unless the claimwas properly raised wth the EECC. "~

MIller v. International Tel. & Tel. Corp., 755 F.2d 20, 23 (2d

Cr. 1985). “Under the ADEA, an aggrieved party nust file a
claimwith the EECC within 300 days of the discrimnatory action
or 180 days of the discrimnatory action if the state invol ved
has no agency authorized to investigate age discrimnation.”

Dllman v. Conbustion Eng’g, Inc., 784 F.2d 57, 59 (2d G r

1986). See 29 U.S.C. § 626(d)(2); 29 U.S.C. § 633(b). These
sane filing deadlines also apply to actions brought pursuant the
ADA. See 42 U S.C. 8§ 12117(a). Under both federal statutes, the
applicable tinme-franme in the present case is 300 days because
Connecti cut has an agency authorized to investigate charges of
discrimnation. See Conn. Gen. Stat. 8 46a-54 (outlining powers
of CCHRO. The tine franme is nore limted, however, under the

CFEPA, pursuant to which a plaintiff nust file a charge of



discrimnation with the CCHRO “w thin one hundred and ei ghty days
after the alleged act of discrimnation . . . .” Conn. Gen.

Stat. 46a-82(e); State v. Conmm ssion on Human Rights and

Qoportunities, 211 Conn. 464, 472 (1989).

Anoroso has failed to conply with the deadlines contained in
either the federal or state statutes. The nobst recent
di scrimnatory act Anoroso has alleged is UTC/Pratt’s failure,
“t hroughout 1997,” to recall himfor posted jobs for which he was
qualified. Drawing all reasonable inferences in favor of
Anor oso, then, UTC/ Pratt’s last discrimnatory act occurred in
Decenber of 1997. According to his conplaint, however, Anoroso
did not file his charge of discrimnation with the CCHRO unti l
February 1, 1999, which is well outside the 300 day w ndow
provi ded by the ADA and the ADEA, as well as the nore limted 180
day period nmandated by the CFEPA

Anoroso has argued that the right-to-sue letter he received
fromthe EEOC entitles himto maintain the present action despite
his failure to conply with the statutory deadlines. The court
finds this argunment msplaced. In its Decenber 9, 1999 letter to
Anor oso, the EEOCC checked a box which stated that it was refusing
to investigate his charge “because it was not filed wthin the
time limt required by law.” Wiile the letter represents that he
could “file a lawsuit against [UTC/Pratt],” it does not ensure

that any such lawsuit wll be successful. Accordingly, Anmoroso’ s



ADA, ADEA, and CFEPA? counts are tine-barred absent facts
supporting a continuing violation or the application of the
doctrine of equitable tolling.® As discussed below, his
conpl aint contains no such facts.
1. Equitable Tolling

In order to excuse his failure to conply with the statutory
deadl i nes of the ADA, the ADEA, and the CFEPA, Anpbroso submts
that: 1) he was “so enotionally tramati ze[d] [sic] and depressed
fromthe layoff . . . and his previous divorce . . . that he was
unabl e to comrence civil action until two years” after
UTC/ Pratt’s all eged discrimnatory conduct; and 2) he understood
that “the time frame within which he needed comence action” was

two years. UTC/ Pratt, like this court, has interpreted Anoroso’s

2 The Connecticut Supreme Court recently granted

certification to determ ne whether the 180 day period for filing
a discrimnation conplaint wwth the CCHRO was jurisdictional, and
therefore not susceptible to waiver or equitable tolling. See
Wllians v. Conm ssion on Human Rights and Qpportunities, 252
Conn. 930 (1999). Because this court concludes that Anoroso has
not alleged facts sufficient to trigger the equitable tolling
doctrine, it does not reach the jurisdictional issue presented in
Wllians.

® Amoroso’'s conplaint alleges that UTC/ Pratt laid himoff

as part of “a pattern and practice of discrimnation against
ol der enpl oyees[,]” words which ring of the standard for a
continuing violation. See Cornwell v. Robinson, 23 F.3d 694, 703

(2d Cr. 1994). “Wen a plaintiff experiences a continuous

practice and policy of discrimnation . . . the comrencenent of
the statute of limtations period may be delayed until the |ast
discrimnatory act in furtherance of it.” 1d. (enphasis added).

Because Anpbroso’s conplaint has failed to allege any act “in
furtherance” of such a policy or practice that occurred within
300 days of his filing, he cannot show a continuing violation.
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opposition as an argunent for the equitable tolling of the
statute of limtations.

“[T] he principles of equitable tolling . . . do not extend
to what is at best a garden variety claimof excusable neglect.”

lrwin v. Departnent of Veterans Affairs, 498 U. S. 89, 152

(1990). A plaintiff has the burden of show ng that equitable

tolling is appropriate. See Hedgepeth v. Runyon, 1997 W. 759438,

at *4 (S.D.N. Y. Dec. 10, 1997). Courts have applied this
doctrine “only sparingly” and, in particular, in the follow ng
ci rcunst ances:

where the [plaintiff] has actively pursued his judicial
remedies by filing a defective pleading during the

statutory period, . . . where the [plaintiff] has been
i nduced or tricked by his adversary’ s m sconduct into
allowng the filing deadline to pass[,] . . . where the

court has led the plaintiff to believe that [the
plaintiff] had done all that was required of [hinm,
where affirmative m sconduct on the part of the

def endant may have lulled the plaintiff into inaction,
where the [plaintiff] has received i nadequate notice,
and where a notion for the appointnent of counsel [was]
pendi ng.

South v. Saab Cars USA, Inc., 28 F.3d 9, 11 (2d G r. 1994)

(internal quotation marks and citations omtted). Equitable
tolling is not avail able, however, when a plaintiff fails to
diligently pursue his rights. See id. at 12. Likew se, a
plaintiff’s allegation that he was incapable of conplying with
the requirenents due to enotional distress or “deep depression”

is simlarly insufficient. See Boos v. Runyon, 201 F.3d 178, 185

(2d G r. 2000) (holding that “paranoia, panic attacks, and



depression” insufficient to justify further inquiry into

tolling); Lloret v. Lockwood Greene Eng’'r, Inc., No. 97 ClV 5750,

1998 WL 142326, at *3 (holding pro se plaintiff’s “deep
depression” did not toll time limtations of ADA and ADEA).

Here, Anoroso has not alleged any facts to support an
equitable tolling argunent. As noted above, he maintains that
the enotional trauma and depression he experienced due to his
| ayoff and simul taneous di vorce rendered hi munable to commence
this action in a tinely fashion. 1In the alternative, he asserts
that his understanding was that he had two years to file a
conplaint wwth the CCHRO. Under Boos and Saab, neither of these
reasons justify the application of the equitable tolling
doctrine. Anoroso’s pro se status does nothing to change this

result. Cf. Blaizin v. Caldor Store #38, No. 97 CV. 1604( DAB)

1999 W 97899, at *2 (S.D.N. Y. Feb. 23, 1999) (holding equitable
tolling not appropriate despite plaintiff’s pro se status and
[imted English skills). Accordingly, the court concludes that

Anproso’ s ADA, ADEA, and CFEPA* actions are tinme-barred.

“While the court has disnissed Anoroso’ s federal |aw causes
of action, in the interest of judicial econony, it has chosen to
retain jurisdiction over his pendant state |aw action. See 28
U S C 8 1367(c); ltar-Tass Russian News Agency V. Russian
Kurier, 140 F.3d 442, 446-47 (2d Cr. 1998).
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CONCLUSI ON
Based on the foregoing reasons, UTC/Pratt’s notion to
di sm ss (docunent no. 6) is GRANTED with prejudice. The clerk of
the court is ordered to enter judgnent for the defendant.
It is so ordered this __ day of Novenber, 2000 at Hartford,

Connecti cut.

Al fred V. Covello
Chief United States District Judge
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