UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
EDBERG, et al

V. : NO 3:98cv716 (JBA)

MEMORANDUM COF DECI SI ON ON
DEFENDANT’ S OBJECTI ON TO DI SCOVERY ORDER OF
MAG STRATE JUDGE MARGOLI S [DOC. #66-1, #66-2]

By Conplaint filed April 16, 1999, plaintiffs conmmenced this
patent infringenment suit under 35 U S.C. § 101 et. seq.
Def endant asserts affirmative defenses of non-infringenment,
patent-in-suit invalidity and unenforceability, estoppel, |aches

and res judicata, and counterclains for a declaratory judgnent on

non-infringenment, invalidity and unenforceability. On My 7,
1999, after colloquy wth counsel on the record, the Court
entered a scheduling order pursuant to Fed. R Cv. P. 16(b),
requiring fact discovery to be conpleted by Decenmber 1, 1999. On
March 23, 2000, plaintiffs filed their Mdtion to Conpel Answers
to Interrogatories, the Production or Inspection of Docunments and
Responses to Requests for Adm ssions [doc. #53]. Defendant had

i nterposed an objection of untineliness to this discovery under
this scheduling order by counsel’s letter and thereafter by
formal objection, because plaintiffs’ discovery was not served
until Novenber 23, 1999 and thus could not be conplied with by

t he Decenber 1, 1999 discovery conpletion date. This Mtion was
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referred to the Magi strate Judge for ruling, which was issued
June 22, 2000 [doc. #65].

Def endant CPlI objects to the Magistrate Judge' s Ruling
overruling its tineliness objection. Specifically, CPlI clains
clear error in the Magistrate Judge’ s conclusion that plaintiffs’
construction of the Court’s Scheduling Order [doc. #35] that
"[f]act discovery shall be conpleted by Decenber 1, 1999" was
reasonably understood to establish the date by which plaintiffs’
di scovery was required to be served.

In a pre-notion conference held with this Court on Novenber
17, 1999, plaintiffs’ counsel had represented that plaintiffs’
fact discovery was conplete except for a Rule 30(b)(6)
deposition, which had been unable to be taken until after the
Decenber 1, 1999 fact discovery conpletion date. Several days
|ater, plaintiffs served additional witten di scovery on
def endant, which becane the subject of plaintiffs’ notion to
conpel .

The operative | anguage of the Scheduling Order in dispute is
the phrase "fact discovery shall be conpleted by . . . ". No
casel aw exi sts construing the neaning of "conpleted" in a
scheduling order. Undoubtedly this is so because such
constructi on has been heretofore unnecessary. "Conpleted” is a
word commonly used in scheduling orders for its commonly accepted
meani ng, which is specifically clarified in D. Conn. Local Rule
38, Appendi x, Form 26(f) Report of Parties’ Planning Meeting,
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used in this District since July 1, 1998. This Appendix is the
formrequired for reporting the parties’ planning conference
results under Local Rule 38. (". . .[T]he participants shal
jointly conplete and file a report in the formprescribed by Form
26(f), which appears in the Appendix to the Rules.") Section V.
E. of Form 26(f) Report of Parties’ Planning Meeting,

"Discovery," § 2 states, in part: "Al discovery, including
depositions of expert wtnesses pursuant to Fed. R Cv. P. 26
(b)(4), will be commenced by [date] and conpl eted (not

propounded) by [date]." (enphasis added) The phrase "conpl eted

by" is thereafter reiterated in the formin reference to early
di scovery and depositions. Section V. E. 1 T 7, 8 reference

"deadline for conpleting all discovery" and the "discovery cutoff

date."

The verb "conplete” neans "to bring to an end,"” "to nake
whol e, entire or perfect,” "to mark the end of." Wbster’s Third
New I nternational Dictionary, Unabridged (1993). In conmon
litigation parlance, "conpleted" neans <o finish’; it does not

mean to begin to bring to an end, as propoundi ng or serving
di scovery does.

Thus, the term"conpleted" with reference to a di scovery
schedul e i s not reasonably anendable to a definition of
"propounded,” since it is the parties’ discovery, not just one

side’ s discovery, which has been schedul ed to be conpleted, thus



enabling the case to nove on to the next schedul ed phase. |f one
party does not propound its witten discovery at |east 30 days
prior to the ordered conpletion date, the other party is deprived
of its 30 day response period under Fed. R Cv. P. 33(b), 34(b),
and 36(a). Wiile sone Districts have adopted Local Rules which
expressly state that discovery cutoff neans that date by which
responses to witten discovery is due and by which depositions
are to be conpleted (see, Local Rules cited in Pl.’s Mem in
Support of Pl.’s Mot. to Conpel, doc. #54, p. 4), the absence of
such specification in a Local Rule does not connote a rejection
of this neaning. The Judges of this District have uniformy
utilized this phraseol ogy -- "discovery shall be conpleted" -- to
mean just that, and have nenorialized this nmeaning in Local Rule
38 and its appendi x form

Plaintiffs interpretation of the date for conpleting
di scovery as not in actuality meani ng Decenber 1, 1999, as
ordered, but whenever the 30 days response period expired, is
nonsensi cal. The purpose of scheduling orders is to schedul e
[itigation events sequentially, in order to achi eve case
di sposition in an orderly and predictable manner. Plaintiffs’
rational e woul d defeat this scheduling objective, particularly
under this tight Scheduling Oder, which additionally schedul ed
expert disclosures for February 1, 2000 and expert discovery
conpletion by July 1, 2000. It specifically noted that "under
this conpressed schedule, it is inperative that the parties work
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diligently and reasonably to resol ve di scovery disputes,
reserving for judicial determnation only those di scovery issues
whi ch cannot be resolved in light of existing | aw and

pr of essi onal | egal experience."

The parties’ original 26(f) Planning Report [doc. #30] filed
April 1, 1999, also uses the term"conpleted.” ("Conpletion of
Fact Di scovery: July 30, 2000 . . . Conpletion of expert
di scovery Decenber 1, 2000," ¢ 3.) It nmakes no reference to
service of fact discovery, and plaintiffs point to nothing in the
Report suggesting that service of discovery was within their
contenplation in preparing the Report. Tellingly, plaintiffs
make no parallel argunment that the order requiring "conpletion of
expert discovery" would be satisfied by serving notices of expert
depositions, and the parties’ report states "[t]he depositions
w Il comrence as soon as practicable and be conpleted by July 30,
2000, " ¢ 5.

The Court reconsiders a decision on pretrial matters such as
this Magistrate Judge’s Ruling only if it is clearly erroneous or
contrary to law. 28 U S.C. 8 636(b)(1)(A). The Court concludes
that the nmeaning of its order was evident on its face, and not
anenable to plaintiffs’ interpretation, in |ight of its purpose,
and by reference to Rule 38 and its appended Form 26(f) Parties’

Pl anni ng Report, which the parties were required to foll ow



Concl usi on
Thus, the Magi strate Judge’s conclusion that plaintiffs’
construction of the Scheduling Order requirenents was reasonabl e
was clearly erroneous. Defendant’s Objection to Discovery Oder
of Magi strate Judge [doc. #66-1] is SUSTAINED and Plaintiffs’
Motion to Conpel Responses to their untinely discovery [doc. #65]

i s DEN ED.

I T 1S SO ORDERED.

/s/

Janet Bond Arterton
United States District Judge

Dat ed at New Haven, Connecticut: Novenber 22, 2000




