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RUDCLFO SEGURA, ET AL.
DEFENDANTS.

Ruli ng on Def endants' WMbotions for Severance

Def endants Jose Ol ando Pena and Joselito Rotger each nove,
pursuant to Fed. R Cim P. 8 and/or 14, for severance of their
trials fromtheir co-defendants. [Doc. Nos. 449 and 492].

Def endants WIIliam Lopez, Janmes WIIlianms, Angel Rodriguez, Jose
Fi gueroa, Hector Barrientos, Jimry Augusto Restrepo, and Norman
Arrango Ram rez have adopted Pena's notion, and Defendant Evette
Rodri guez has adopted Rotger's notion. For the reasons set forth
bel ow, Defendants' notions are DENIED as to the noving parties

and as to all parties adopting such notions.

l. BACKGROUND
Def endants Pena and Rotger are two of thirty-six defendants
indicted for an all eged drug conspiracy taking place in
Fairfield, Connecticut, during 1998 and 1999. On June 3, 1999, a
federal grand jury returned a twenty-one count superseding
i ndi ctment chargi ng, anong others, Pena and Rotger with one count
of Conspiracy to Possess with intent to D stribute Cocai ne and

Cocai ne-Base, in violation of 21 U S.C. 88 841(a)(1l) and 846.



Pena was al so charged with Possession with Intent to Distribute a
subst ance contai ning a detectable anount of cocaine in violation
of 21 U.S.C. 88 841(a)(1l) and (b)(1)(B)

Def endant Pena clainms first that the joinder of offenses in
the indictnment under Fed. R Crim P. 8(a) was inproper because
the offenses are dissimlar, not part of the sane commobn schene
or plan, and constitute nultiple conspiracies rather than a
single conspiracy. Pena also clains that the joinder of
defendants in the indictnment under Fed. R Crim P. 8(b) was
i nproper because they did not participate in the sane series of
acts or transactions. Finally, even if joinder is proper under
Rul e 8, Pena argues pursuant to Fed. R Cim P. 14, that the
joinder is prejudicial due to the nunber of defendants, the
“breadth” of the indictnent, possible “Bruton” problens, and
potentially inconsistent defenses.

Def endant Rotger clains that joinder is prejudicial under
Rul e 14 because he is one of thirty-six defendants charged with
only one of the twenty-one counts in the indictnent. Rotger
argues that due to the size and conplexity of the indictnent, the
di sparity of evidence, his allegedly mnor role in the
conspiracy, and potentially conflicting defenses, the risk of
prejudice is high

. DI SCUSSI ON
A Joi nder
The propriety of joinder raises a question of law. See
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United States v. Lane, 474 U.S. 438, 449 n.12, 106 S. C. 725, 88

L. Ed. 2d 814 (1986); United States v. Cervone, 907 F.2d 332, 341

(2d Gr. 1990). Al though Pena noves for severance pursuant to
both Rule 8(a) (joinder of offenses) and Rule 8(b) (joinder of
def endants), where nultiple defendants are charged in the sane
indictment, Rule 8(b) governs any notion for severance based on

i nproper joinder. See United States v. Turoff, 853 F.2d 1037,

1043 (2d Cr. 1988); United States v. Gllo, No. 98cr338(J),

1999 WL 9848, at *2 (S.D.N. Y. Jan. 11, 1999); United States v.

Rei nhol d, 994 F. Supp. 194, 197 (S.D.N. Y. 1998).! After noting
that “Rule 8 does not explicitly provide a standard that governs

when nmultiple offenses and nultiple defendants are joined in one

1 Even if Pena's claimunder Rule 8(a) was neant to be
construed as a limted request that the two of fenses charged
agai nst himbe severed, his claimis without nerit. Under Rule
8(a), joinder of offenses against a single defendant is proper if
they are of the sanme or simlar character, they are based on the
sanme act or transaction, or they are based on two or nore acts or
transactions constituting parts of a common schene or plan. See
Fed. R Crim P. 8(a). Each of the tests for when offenses may
be tried together “reflects a policy determ nation that gains in
trial efficiency outweigh the recogni zed prejudi ce that accrues
to the accused.” Turoff, 853 F.2d at 1042. For purposes of
anal ysis under Rule 8(a) “no one characteristic is always
sufficient to establish "simlarity' of offenses, and each case
depends largely on its own facts.” United States v. Bl akney, 941
F.2d 114, 116 (2d Gr. 1991). Here, because both the conspiracy
charge and Pena's possession charge relate to the possession,
distribution, and sale of narcotics, the joined offenses are of
“simlar character.” Furthernore, because Pena's possession
charge involved two other co-defendants charged in the conspiracy
and took place within the tinme period of the alleged drug
conspiracy, the joined offenses are al so based, at least in part,
on the sane transaction. Therefore, Defendant Pena's cl ai m of
m sj oi nder under Rule 8(a) is without nerit.
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indictnment,” Turoff, 853 F.2d at 1043, the Second Crcuit
concluded that “nultiple defendants may be charged with nultiple
offenses only if the offenses are related pursuant to the test
set forth in Rule 8(b), that is, only if the charged acts are
part of a 'series of acts or transactions constituting .
offenses.'” |d.

Under Rule 8(b), joinder of defendants is proper if they are
all eged to have participated in the sane act or transaction, or
in the sane series of acts or transactions constituting an
offense. See Fed. R Cim P. 8(b).2 The Second Circuit has
construed this rule to nean that “joinder is proper where two or
nore persons' crimnal acts are 'unified by sone substanti al
identity of facts or participants,' or 'arise out of a common
pl an or schene.'” Cervone, 907 F.2d at 341 (quoting United

States v. Attanasio, 870 F.2d 809, 815 (2d Cr. 1989)); see also

United States v. Bernard, No. 3:97cr48(AHN), 1998 W 241205, at

*8 (D. Conn. Apr. 2, 1998); United States v. Graldo, 859 F

Supp. 52, 54 (E.D.N. Y. 1994). As a general rule, Rule 8(b)

2 Rul e 8(b) provides:

Two or nore defendants nay be charged in the sane indictnent
or information if they are alleged to have participated in
the same act or transaction or in the sane series of acts or
transactions constituting an offense or offenses. Such

def endants may be charged in one or nore counts together or
separately and all of the defendants need not be charged in
each count.

Fed. R Crim P. 8(b).



requirenents are satisfied where the Governnent all eges the

exi stence of an overall conspiracy |linking the various
substantive crinmes charged in an indictnment. “The nere

al l egation of a conspiracy presunptively satisfies Rule 8(b),
since the allegation inplies that the defendants named have
engaged in the sane series of acts or transactions constituting

an offense.” United States v. Friedman, 854 F.2d 535, 561 (2d

Cir. 1988) (quoting United States v. Casrellano, 610 F. Supp.

1359, 1396 (S.D.N. Y. 1985)); see also United States v. Nerlinger,

862 F.2d 967, 973 (2d Cir. 1988) (“The established rule is that a
non-frivol ous conspiracy charge is sufficient to support joinder

of defendants under [Rule] 8(b).”); United States v. Harris, No.

00cr 105(RPP), 2000 W. 1229263, at *1 (S.D.N. Y. Aug. 29, 2000)

(sane); United States v. Henry, 861 F. Supp. 1190, 1200 n.5

(S.D.N.Y. 1994) (holding all defendants properly joined “because
they are alleged to have participated in the underlying
conspiracy”).

Here, all indicted Defendants are charged with one overal
conspiracy, while individual defendants are charged with various
substantive crinmes. Pena is alleged to have supplied Defendant
Martin Torres with kil ogram quantities of cocaine intended for
Torres and Defendant Rudolfo Segura. Torres is alleged to have
supplied quantities of cocaine to Segura. Segura is alleged to
have continuously and routinely supplied kilogramquantities of
cocaine to Defendants WIIliam Lopez and Carl os Davila who
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“cooked” the cocaine into “crack” and distributed it to several
ot her co-defendants for street |evel sale. Defendant Pena
argues, however, that the indictnent throws together a variety of
di sparate acts and actors, and that the conspiracy charged is a
nunber of discrete conspiracies; not one nultifaceted conspiracy.
Despite the ultimate finding of a single conspiracy at
trial, Rule 8(b) joinder is satisfied by the allegations in the
indictnment; facial sufficiency is all that is required. See

Schaffer v. United States, 362 U S. 511, 513-14, 80 S. . 945, 4

L. BEd. 2d 921 (1960); G&allo, 1999 W. 9848, at *2 (noting that
while the Second Circuit has not yet ruled on whether a trial
court may | ook beyond the indictnent to the governnent's
representations, “Rule 8(b) specifically turns on what is

"al |l eged’ against the defendants”); United States v. Gallo, 668

F. Supp. 736, 748 (E.D.N. Y. 1987). “Wuether the evidence in a
case establishes single or nmultiple conspiracies is a question of
fact to be resolved by a properly instructed jury.” Nerlinger,
862 U.S. at 972 (quoting Friednman, 854 F.2d at 561).
Furthernore, there is no requirenent that the sane people be
i nvol ved t hroughout the entire period of the conspiracy, nor that
each nmenber of a conspiracy conspire directly wwth every ot her
menber of the conspiracy in order to find one conspiracy. See
id. at 973.

Therefore, this Court finds that the defendants and the
of fenses are properly joined under Rule 8(b). The overal
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conspiracy alleged in the indictnment sufficiently unifies the
def endants by “sone substantial identity of facts or
partici pants” which “arise out of a common schene.” Furthernore,
the facts alleged provide a sufficient connection between the
street level sellers and the various suppliers to constitute a
series of transactions under Rule 8(b). Accordingly, Defendant
Pena's request for severance based on inproper joinder is DEN ED
B. Sever ance

Once the Rule 8 requirenents are nmet by the allegations in
the indictnent, severance is controlled by Fed. R Cim P. 14,
whi ch addresses whether the joinder is prejudicial. See Lane,
474 U. S. at 447 (citing Schaffer, 362 U. S. at 515-16). Severance
notions are commtted to the sound discretion of the district

court. See United States v. Harwood, 998 F.2d 91, 95 (2d Cr

1993); United States v. Tutino, 883 F.2d 1125, 1130 (2d G

1989). Rule 14 provides:
If it appears that a defendant or the governnent is
prejudi ced by a joinder of offenses or of defendants in an
i ndi ctment or information or by such joinder for trial
together, the court may order an election or separate trials
of counts, grant a severance of defendants or provide
what ever other relief justice requires.
Fed. R Crim P. 14. Together, Rule 8 and Rule 14 are designed
“to pronote econony and efficiency and to avoid a multiplicity of
trials, [so long as] these objectives can be achi eved w t hout
substantial prejudice to the right of the defendants to a fair

trial.” Zafiro v. United States, 506 U S. 534, 540, 113 S. C




933, 122 L. Ed. 2d 317 (1993) (quoting Bruton v. United States,

391 U.S. 123, 131 & n.6, 88 S. C. 1620, 20 L. Ed. 2d 476
(1968)).

The Suprenme Court has recognized “a preference in the
federal systemfor joint trials of defendants who are indicted
together.” Zafiro, 506 U S. at 537. The rationale behind this
preference was explained by the Court in an earlier decision:

[1]t would inpair both efficiency and fairness of the
crimnal justice systemto require . . . that prosecutors
bri ng separate proceedi ngs, presenting the sanme evi dence
again and again, requiring victinse and w tnesses to repeat
the inconvenience . . . of testifying, and randomy favoring
the last-tried defendants who have the advantage of know ng
the prosecution's case beforehand. Joint trials generally
serve the interests of justice by avoiding inconsistent
verdi cts and enabling nore accurate assessnent of relative
cul pabi I ity--advant ages which sonetines operate to the
defendant's benefit.

Ri chardson v. Marsh, 481 U. S. 200, 210, 107 S. C. 1702, 95 L

Ed. 2d 176 (1987); see also United States v. Jinenez, 824 F.

Supp. 351, 366 (S.D.N Y. 1993) (“The risks of prejudice attendant
inajoint trial are presunptively outwei ghed by the conservation
of tinme, noney, and scarce judicial resources that a joint trial
permts.”). This preference and its underlying rationale creates
a heavy burden for a defendant seeking severance. “[I]t is well
settled that defendants are not entitled to severance nerely
because they may have a better chance of acquittal in separate
trials.” Zafiro, 506 U.S. at 540. In fact, “Rule 14 does not
requi re severance even if prejudice is shown; rather, it |eaves
the tailoring of the relief to be granted, if any, to the
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district court's sound discretion.” 1d. at 538-39. The
def endant noving for severance nmust show that a joint trial would
result in “substantial prejudice amunting to a m scarriage of

justice,” United States v. Gllo, 668 F. Supp. 736, 749

(E.D.N. Y. 1987), such that it would “conprom se a specific trial
right of one of the defendants, or prevent the jury from nmaking a
reliable judgment about guilt or innocence.” Zafiro, 506 U S. at

539; see also United States v. Harwood, 998 F.2d 91, 95 (2d Cr

1993); United States v. Chang An-Lo, 851 F.2d 547, 556 (2d Cr

1988).

Factors to be considered in determ ning whether sufficient
prejudice exists to justify severance include: the nunber of
def endants, the nunmber of counts, the conplexity of the
indictnment, the estimated I ength of trial, disparities in the
anount or type of proof offered against each defendant,
di sparities in the degrees of involvenent or cul pability of each
def endant, conflicts between various defense theories, and
prejudi ce from evi dence adm ssi bl e agai nst co-defendants which is

excluded as to a particular defendant. See United States V.

Upton, 856 F. Supp. 727, 736 (E.D.N.Y. 1994); Gallo, 668 F. Supp.
at 749. No one factor is itself dispositive; rather, the court
must consider themtogether to decide the ultimte question of
whet her the jury will be reasonably able to keep the evidence
separate and attribute it accurately to each defendant. See

Upton, 856 F. Supp. at 736; United States v. Abranms, 539 F. Supp.
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378, 381 (S.D.N. Y. 1982) (“The ultimte question for the district
court is whether the jury will be able to 'conpartnentalize' the
evi dence presented to it, and distinguish anong the vari ous
defendants in a nulti-defendant suit.”).

1. Nunber of Defendants and Conplexity of |ndictnent

Here, both Defendants claimthat the nunmber of defendants
and size and conplexity of the indictnment are cause for

sever ance. In United States v. Casanento, 887 F.2d 1141, 1151-52

(2d Cir. 1989), although the Second Circuit upheld a district
court's denial of severance of a joint trial of twenty-one

def endant s spanni ng nore than seventeen nonths, the court
cautioned that in a case where the trial is expected to |ast nore
that four nonths and involve nore than ten defendants, the
district court should scrutinize the advisability of proceeding

with a single trial. Mre recently, however, in United States v.

D Nonme, 954 F.2d 839, 842 (2d Cr. 1993) (upholding the denial of
severance in a nmulti-count R CO conspiracy joint trial of twenty-
four defendants |l asting sixteen nonths), the Second Circuit,
whi | e acknowl edging its expressed “m sgivings” about trials of
the magni tude in Casanento, al so recogni zed that “district judges
must retain a considerable degree of discretion in determning
whet her, on bal ance, the fair admnistration of justice wll be
better served by one aggregate trial of all indicted defendants
or by two or nore trials of groups of defendants.” The court
then clarified its earlier warnings regarding trials involving
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nore than ten defendants that wll exceed four nonths: “There is
no support in case lawor in logic for the proposition that a
lengthy trial, a |arge nunber and variety of charges, and
numer ous defendants viol ate due process w thout a show ng that
the issues were actually beyond the jury's conpetence.” |d.
Therefore, a specific show ng of how these factors will prejudice
i ndi vidual defendants is required--nmere speculation is
insufficient to support a notion for severance on these grounds.
Here, while approximately nineteen of the thirty-six
defendants indicted may stand trial, the noving Defendants have
failed to make a specific showi ng of prejudice. Defendants'
argunents are based entirely on specul ation due to the nunber of
defendants originally indicted. They fail to identify, either
generally or specifically, evidence that may give rise to
prej udi ce.

2. Jury's Ability to Segregate the Evidence

Rel ated i s Defendant Pena's argunent that the jury will not
be able to segregate the evidence applicable to each defendant.
This claimis unsupported and conclusory. First, “the fact that
evi dence may be adm ssi bl e agai nst one defendant but not another

does not necessarily require a severance.” Chang An-Lo, 851 F.2d

at 556; see also Jinenez, 824 F. Supp. at 367. Furthernore, the

Second Circuit has held that “we cannot assume that a nulti-
defendant drug trial is beyond the ken of the average juror.”

United States v. Villegas, 899 F.2d 1324, 1347 (2d Cr. 1990).
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The Suprene Court recently stated that “less drastic neasures
[than severance], such as [imting jury instructions, often wll
suffice to cure any risk of prejudice,” Zafiro, 506 U S. at 539,
and that “juries are presuned to follow their instructions.” |d.
at 540. Therefore, argunents for severance based on unsupported
assunptions that a jury will be unable to segregate the evidence
are insufficient to establish prejudice.

Here, Pena has nade no show ng of evidence that wll be
introduced at trial against his co-defendants that woul d not be
adm ssible if he were tried separately, much | ess advance an
argunent for why a jury would be unable to segregate such
evidence. “Evidence at the joint trial of alleged co-
conspirators that, because of the alleged conspiratorial nature
of the illegal activity, would have been adm ssible at a separate
trial of the noving defendant is neither spillover nor

prejudicial.” United States v. Rosa, 11 F.3d 315, 341 (2d G

1993), cert. denied, 511 U S. 1042 (1994). Defendant Pena's

failure to identify specific evidence relevant to this ground
makes it insufficient to establish prejudice.

3. Disparity of Evidence and Culpability

Def endant Rotger's argunent regarding the disparity of
evidence is also wthout nerit. “It is well established that
"differing levels of culpability and proof are inevitable in any
mul ti-defendant trial and, standing alone, are insufficient

grounds for separate trials.'” Chang An-Lo, 851 F.2d at 557
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(quoting United States v. Carson, 702 F.2d 351, 366-67 (2d GCr.),

cert. denied, 462 U S. 1108 (1983)); see also United States v.

Cardascia, 951 F.2d 474, 483 (2d Gr. 1991); cf. Jinenez, 824 F.

Supp. at 368 (holding that “[a]lthough there may be differences
in the degree of guilt and possibly notoriety of the defendants,
that is not sufficient grounds for separate trials”).

Furthernore, the fact that one defendant played a conparatively

| esser role in the charged conspiracy does not nean that evidence
showi ng the full scope of the enterprise cannot properly be

adm tted agai nst that defendant. Were, as here, each defendant
is alleged to be a nenber of a single drug conspiracy, “virtually
all of the evidence admtted at a joint trial would be adm ssible
agai nst each separate defendant in a separate trial as acts of
his co-conspirators in furtherance of the charged conspiracy.”

Ji nenez, 824 F. Supp. at 368. Therefore, Defendant's argunents
dimnishing his role in the case and claimng that |arge portions
of the evidence do not directly involve himare neritless.

4. Ant agoni sti c Def enses

Def endants' clainms of antagonistic defenses are equally
unavailing. “Mitually antagonistic defenses are not prejudicial
per se.” Zafiro, 506 U S. at 538. The nere existence of
conflicting defenses or the fact that co-defendants seek to pl ace
bl anme on each other is not the type of antagonismrequiring

severance. See Villegas, 899 F.2d at 1346; United States V.

Al varado, 882 F.2d 645, 656 (2d Cr. 1989). |If that were true,
13



“a virtual ban on nultidefendant conspiracy trials would ensue
since co-conspirators raise many different and conflicting
defenses.” Cardascia, 951 F.2d at 484-85. Rather, to obtain
severance on the ground of antagonistic defenses, “the defenses
must conflict to the point of being so irreconcilable as to be
mut ual |y exclusive before we find such prejudice as denies

defendants a fair trial.” 1d. at 484; see also Tutino, 883 F.2d

at 1130. The Cardascia court further explained that “[d]efenses
are nmutually exclusive or irreconcilable if, in order to accept
t he defense of one defendant, the jury nmust of necessity convi ct
a second defendant.” Cardascia, 951 F.2d at 484.

Here, Defendant Rotger sinply asserts that “on information
and belief,” his defense “may conflict” with the defenses of
“several co-defendants.” Defendant Pena states that he “may put
forth a psychiatric defense” which would be conprom sed at a
joint trial. These bare assertions do not even approach the
standards set forth above. Neither Pena nor Rotger make any
effort to show how or why their defenses would conflict with the
def ense of any co-defendant. Defendants provide no support for
their clains that antagonistic defenses wll arise at trial, and
mere specul ati on about potentially inconsistent defenses at trial
is insufficient to warrant severance.

5. “Bruton” Prejudice

Finally, Defendant Pena's claimof potential Bruton
prejudice is without nerit. Pena fails to identify any
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confession by a co-conspirator, inplicating him that the
Governnent intends to introduce at trial. Furt hernore, the

Government represents that it is unaware of any such confession.

L. CONCLUSI ON

In sum Defendants have failed to overcone the preference
for joint trials because they made no specific show ng of
prejudice sufficient to conprom se a specific trial right, to
prevent a jury frommaking a reliable judgnent, or to otherw se
cause a mscarriage of justice. Accordingly, for the reasons set
forth above, Defendants' Motions for Severance [Doc. Nos. 449 and
492] are denied as to Mwvants and as to all defendants adopting

such noti ons.

So ordered.

El | en Bree Burns,
Senior District Judge

Dat ed at New Haven, Connecticut, this __ day of Novenber, 2000.
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