UNITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT
WILLIAM FARADAY,
Plaintiff,
VS. : No. 3:03CV1520(SRU)

THERESA C. LANTZ,
MICHAEL E. CARTER, and
EDWARD BLANCHETTE,

Defendants.

RULING ON DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

William Faraday, an inmate in the state prison system, has brought this civil rights action,
pursuant to 42 U.S.C. § 1983. Faraday alleges that his Eighth Amendment right to be free from
cruel and unusual punishment was violated by defendants’ deliberate indifference to his known
medical needs, namely "herniated, migrated discs" in his lower back. In his complaint, he seeks
compensatory and punitive damages and injunctive relief against defendant Edward Blanchette,
M.D., the clinical director for the Department of Correction ("DOC"), who has been sued in his
individual and official capacities. He also seeks injunctive relief against defendant Theresa C.
Lantz, the DOC Commissioner, and defendant Michael E. Carter, the former warden of
MacDougall-Walker Correctional Institution ("MacDougall"), both of whom are sued only in
their official capacities.

The defendants have moved for summary judgment seeking judgment on the grounds
that: (1) the undisputed facts show that Dr. Blanchette was not deliberately indifferent to
Faraday’s medical needs; (2) defendants Lantz and Carter had no personal involvement in the

treatment decisions concerning Faraday and, therefore, are not proper defendants; and (3)



injunctive relief is not warranted because the DOC is providing Faraday with constitutionally
appropriate care.

Summary Judgment Standard

The standard for granting a motion for summary judgment is well-established. A moving
party is entitled to summary judgment "if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as
to any material fact and that the moving party is entitled to a judgment as a matter of law." Fed.
R. Civ. P. 56(c). The burden of establishing that there is no genuine factual dispute rests with the
moving party. See Gallo v. Prudential Residential Servs., Ltd. P'ship, 22 F.3d 1219, 1223 (2d
Cir. 1994). In ruling on a summary judgment motion, the court cannot resolve issues of fact.
Rather, it is empowered to determine only whether there are material issues in dispute to be
decided by the trier of fact. The substantive law governing the case determines which facts are
material. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

In assessing the record to determine whether a genuine dispute about a material fact
exists, the court is required to resolve all ambiguities and draw all reasonable inferences in favor
of the non-moving party. Id. at 255; Matsushita Electric Ind. Co. v. Zenith Radio Corp., 475
U.S. 574, 587 (1986). "Summary judgment is improper if there is any evidence in the record that
could reasonably support a jury’s verdict for the non-moving party." Marvel Characters, Inc. v.
Simon, 310 F.3d 280, 285-86 (2d Cir. 2002).

Factual Backgroud

Faraday began his incarceration at Walker Prison on October 13, 1999. The medical

intake forms from Walker indicate that Faraday gave a history of severe lower back pain and



three ruptured discs in his lower back. He was referred to a medical doctor for evaluation. (P1.’s
Ex. 2.) The medical records indicate that he was seen in the medical clinic on October 25, 1999,
October 29, 1999, December 2, 1999, and December 3, 1999, for continuing complaints of
persistent back pain. (I/d.) He was prescribed Motrin and Advil and given a medical pass for a
bottom bunk and extra pillow. (/d.)

On February 9, 2000, Faraday was transferred to MacDougall. A health history form
dated February 16, 2000, indicates that Faraday provided a history of two ruptured discs. (Pl.’s
Ex. 3.) The medical records show that Faraday was seen on February 20, 2000, for complaints of
lower back pain due to a "known" diagnosis of three ruptured discs, specifically "(?L4, 5, + ?),"
secondary to an old injury. The clinical notes indicate that Faraday described having pressure
and pain, and limited range of motion. Ibuprofen was prescribed. Again, on February 28, 2000,
Faraday was seen at the clinic with complaints of constant lower back pain with sciatica. X-rays
were performed on March 22, 2000, at the request of Dr. Timothy Silvis, the staff doctor at
MacDougall. The diagnostic radiologic report concluded:

There is no fracture or dislocation seen. Further workup with bone scan is
recommended to rule out underlying destructive process involving the left
pedicle of the L5 vertebral body. A CT scan of the lumbosacral spine may
be necessary if bone scan findings are positive.
(P1.’s Ex. 4.)
The record contains no medical records for 2001 relating to Faraday’s back problems.
On January 17, 2002, Faraday filed an inmate request form asking to speak to the "M.D.

(not sick call)" regarding his back, which was bothering him more than usual. He stated that it

"comes and goes." He described his problem once again as "herniated migrated disks which



ruptured into the vertibre [sic], pressing against my spinal column. Please see me ASAP." (Pl.’s
Ex. 1.)

On May 2, 2002, Dr. Silvis sent a request to UCONN Correctional Managed Health
Care’s Utilization Review Committee, requesting an MRI of Faraday’s spine to rule out disc
disease.! The summary of his request set forth in the Utilization Review Report states that
Faraday had been having increasing, intermittent low back pain this past year. No old medical
records were available despite multiple requests. On the day of the request, Dr. Silvis stated that
Faraday was having severe pain in his right leg when walking down stairs. On physical
examination, he observed no loss of reflex, wide gait, no point tenderness. The Utilization
Review Determination/ Recommendations were that Faraday should start a back exercise
program and that Dr. Silvis should resubmit the request if there was no improvement in eight
weeks or if there was a significant clinical change. (P1.’s Ex. 5.)

On May 18, 2002, Faraday filed another inmate request form, seeking an egg crate foam
mattress to alleviate his "continuing back problems, numbness of the arms and legs, and lack of

sleep because of discomfort." (Pl.’s Ex. 1.) The response was that the doctor had ordered an x-

! In an affidavit filed with defendants’s reply brief, Dr. Silvis now states that he
submitted this form at the request of Faraday and that he personally did not believe an MRI was
medically necessary. (Silvis Aff. §6.) At this stage of the proceeding, the court gives little
credence to this statement, made during the course of litigation. Defendants have not produced a
copy of Dr. Silvis’ request, which presumably would bear some indication to confirm that the
request was at the behest of Faraday, with which Dr. Silvis disagreed. Additionally, two years
earlier, Dr. Silvis had stated that he recommended a further workup with bone scan and that a CT
scan of the lumbosacral spine might be necessary. The Utilization Review Committee’s response
indicates that Dr. Silvis had reported that Faraday had been experiencing increasing, intermittent
low back pain and severe pain in his right leg on the day of the request. Given these complaints
and Dr. Silvis’ earlier concerns that further workup, including a CT Scan, might be necessary, his
statement that he did not believe an MRI was medically necessary cannot be credited at the
summary judgment stage.



ray of his cervical spine. (Id.) An x-ray performed on May 16, 2002, showed "degenerative
disc changes at L.4-5 and L5-S1." (P1.’s Ex. 9.)

At some point, Faraday was admitted to Medical for three and one-half days because he
could not walk and on two other occasions had to be taken to Medical in a wheel chair because
he was unable to walk.

During 2002, Faraday filed a number of inmate request forms for a pillow pass (to allow
him to keep the second pillow he received at Walker), prescription refills, and an MRI, all related
to his back problems. (Pl.’s Ex. 1.) Having failed to receive a positive response to these
requests, Faraday filed a medical grievance. (/d.) Eventually, after his level-three grievance was
not answered, Faraday filed a petition for writ of habeas corpus in state court, complaining that
the conditions of his confinement were inhumane and dangerous because he had been denied the
medical attention necessary to remedy, inter alia, his back condition consisting of herniated
migrated disks.’ In his petition, Faraday described constant discomfort and difficulty walking,
sitting, and sleeping. He stated that, before his incarceration, he had planned to have surgery to
remove the discs. He was requesting an MRI to confirm the condition of his back and the need
for an operation. He also complained that the officers at MacDougall had refused to issue a
double pillow pass. Thus, he requested an MRI to confirm his herniated, migrated disc, an
operation to remedy the condition, a foam pad for his bed, and a pass allowing him to keep his

second pillow. (PL.’s Ex. 1.)

2 Faraday testified to these incidents during his state court habeas hearing (Tr. 28), but
neither side has provided medical records relating to these incidents.

* Faraday also sought medication to lower his cholesterol, but that aspect of his habeas
petition is not relevant to the issues presented here.
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A hearing on Faraday’s habeas petition was held before the Hon. Richard M. Rittenband
on April 16, 2003, at which Faraday and Dr. Blanchette, an internist and infectious disease
specialist and the DOC clinical director, testified. Dr. Blanchette testified based on his review of
Faraday’s medical records, and discussions with Drs. Silvis and Lange, a doctor who he
understood had treated Faraday prior to his incarceration.* Dr. Blanchette testified that a number
of representations by Faraday "had been proven to be untrue," including "[f]or example, that he
had an MRI of his back. There’s no indication this ever occurred." (Tr. at 8.) He also
questioned whether Faraday had actually been treated by some of the doctors or at certain
hospitals. (Tr. 8-9.) He further testified that Faraday had

no findings that would indicate . . . that an MRI is necessary, and I
certainly agree with all his physicians . . . that Mr. Faraday is not someone
that requires an MRI of his back or surgery. . .. I would be very much
against doing this because it’s not clinically indicated. (Tr. at 10.)

[T]he basic issue it comes down to medically . . . is: Is this man a
candidate for surgery — for neurosurgery — for discectomy and the way to
determine that is our clinical findings, and clearly, regardless of what an
MRI would show if — if we did it — the only reason to do it is to see, you
know, to proceed with surgery otherwise there’s no reason to do an MRI,
and in this case there is no indication that this man would be a surgical
candidate. He doesn’t have the neurologic findings. His back pain comes
and goes. . . . If he has exacerbations I would treat him as I would anyone
on the street and that is with muscle relaxants and pain medication and bed
rest until it — it relieved itself. (Tr. 14.)

Following the hearing, Judge Rittenband denied Faraday’s claim that defendants had been

deliberately indifferent to his medical needs, subject to new information being provided to the

¢ Faraday explained in the hearing that he had treated with a Dr. Geiter (phonetic) who
had since retired, and who had formerly worked in the same office as Dr. Lange. Faraday stated
that he had never been treated by Dr. Lange and denied ever having told Dr. Silvis that he had
been treated by Dr. Lange. (Tr. 10-11.)



court. (Tr. 19, 36.)

At the time of the hearing, Faraday only possessed part of his prior medical records. (Tr.
16.) He subsequently obtained his complete medical records from Manchester Memorial
Hospital, which indicated that Faraday had been in a motor vehicle accident in 1990 and
presented at the hospital the following day complaining of low back pain, pain upon lifting,
stiffness and spasms in the lumbar paraspinal muscle. (Pl.’s Ex. 8.) Faraday was treated at the
hospital again in 1992 for complaints of severe back pain, difficulty walking, and tingling in his
right foot. (/d.) A CT Scan was performed on November 12, 1992, which showed "herniated
migrated central right sided disc herniation at the L5-S1 level." (/d.)

Faraday filed a motion for reconsideration based on this new evidence, which was granted
by Judge Rittenband. Faraday also filed another grievance, complaining that he was still being
denied necessary medical treatment even after he supplied Dr. Silvis with proof that he had a
herniated migrated disk. (Pl.’s Ex. 9.) His grievance was denied. (/d.) Finally, on October 15,
2003, an MRI was ordered for Faraday at the University of Connecticut Health Center. The
conclusion on the MRI report was:

1. Degenerative disc disease with mild diffuse disc bulge at L4-5.

2. Small central disc protrusion with degenerative disc disease at L5-S1.

3. No evidence of any disc extrusion, central spinal canal and/or foraminal
stenosis.

(P1.’s Ex. 10.)
Subsequently, at a later state court hearing on February 14, 2005, Judge Rittenband held

that the Warden’s refusal to provide for a neurological evaluation constituted "deliberate



indifference" to Faraday’s medical needs. (Def.’s Reply Mem. at 6.) He then ordered the
Warden to take Faraday for a neurological evaluation. (/d.) The Warden has moved for
certification to appeal that decision. The outcome of that request is not known.
Discussion

The Eighth Amendment prohibits the infliction of "cruel and unusual punishments, which
includes punishments that "involve the unnecessary and wanton infliction of pain." Gregg v.
Georgia, 428 U.S. 153, 173 (1976). In order to establish an Eighth Amendment claim arising out
of the denial of medical care, an inmate must prove deliberate indifference to his serious medical
needs. Estelle v. Gamble, 429 U.S. 97, 104 (1976); Chance v. Armstrong, 143 F.3d 698, 702 (2d
Cir. 1998). This standard incorporates both objective and subjective components. Hathaway v.
Coughlin, 37 F.3d 63, 66 (2d Cir. 1994), cert. denied, 513 U.S. 1154 (1995). "The objective
‘medical need’ element measures the severity of the alleged deprivation, while the subjective
‘deliberate indifference’ element ensures that the defendant prison official acted with a
sufficiently culpable state of mind." Smith v. Carpenter, 316 F.3d 178, 183-84 (2d Cir. 2003).
Thus, a prisoner must first make a showing of a serious illness or injury. Hudson v. McMillan,
503 U.S. 1,9 (1992). A prisoner must then demonstrate that the prison official knew of and
disregarded an "excessive risk to inmate health or safety; the official must both be aware of facts
from which the inference could be drawn that a substantial risk of serious harm exists and he
must also draw the inference." Chance v. Armstrong, 143 F.3d 698, 702 (2d Cir. 1998) (quoting
Farmer v. Brennan, 511 U.S. 825, 837 (1994)) (internal quotation marks omitted). "Because the
Eighth Amendment is not a vehicle for bringing medical malpractice claims, nor a substitute for

state tort law, not every lapse in prison medical care will rise to the level of a constitutional



violation." Smith, 316 F.3d at 184.

A. The Objective Test

Based on the facts of record, the court concludes that defendants are not entitled to
summary judgment on the ground that Faraday’s medical needs were not sufficiently serious to
meet the objective test set forth in Estelle v. Gamble, supra. As the Second Circuit held in
Brock v. Wright, 315 F.3d 158, 162 (2d Cir. 2003), there is no precise, settled metric to guide the
court in its estimation of the seriousness of a prisoner’s medical condition. Any inquiry into the
objective component of an Eighth Amendment claim must be tailored to the specific facts of
each case. Smith v. Carpenter,316 F.3d at 185. In Chance v. Armstrong, the Court set forth a
non-exhaustive list of factors that are relevant to the inquiry whether a given medical condition is
a serious one: (1) whether a reasonable doctor or patient would perceive the medical need in
question as "important and worthy of treatment;" (2) whether the medical condition significantly
affects daily activities; and (3) "the existence of chronic and substantial pain." 143 F.3d at 702.

There are numerous cases from this circuit and others finding various back conditions to
be sufficiently serious to support an Eighth Amendment claim. E.g., Veloz v. State of New York,
339 F. Supp. 2d 505, 522-24 (S.D.N.Y. 2004) (various spinal and lower back conditions), see
also Hathaway, 37 F.3d at 67 (2d Cir. 1994) (finding as "serious" a hip condition that caused a
prisoner a great deal of pain over an extended period of time and difficulty walking). That is not
to say that all back problems and/or conditions meet this standard. Back conditions, like other
medical conditions, vary significantly in severity. See Chance, 143 F.3d at 702. In this case,
however, Faraday has produced medical records indicating that since his arrival at Walker in

1999, he has persistently complained of lower back pain caused by herniated, migrated discs,



sciatica, severe pain walking downstairs, of pain and stiffness when he gets out of bed. He has
also produced objective evidence in the form of a CT Scan report supporting his subjective
complaints. Indeed, even Dr. Blanchette testified that Faraday had back pain and degenerative
joint disease of his spine. (Tr. 21.) Defendants have produced no medical evidence that would
lead this court to conclude that Faraday’s evidence of his serious medical condition is too
insubstantial to raise a genuine issue of material fact.

B. The Subjective Test

In addition, Faraday must show that a particular defendant knew and disregarded an
excessive risk to inmate health and safety. Farmer v. Brennan, 511 U.S. at 837. Mere
disagreement over the proper course of treatment is not sufficient. So long as the treatment that
the prisoner received was adequate, the fact that he might have preferred a different treatment
does not give rise to a constitutional claim. See Chance, 143 F.3d at 703. Additionally,
negligence, without more, does not establish a violation of a prisoner’s Eighth Amendment
rights. Id.

At the same time, "[1]n certain instances, a physician may be deliberately indifferent if he
or she consciously chooses ‘an easier and less efficacious’ treatment plan." Id. (quoting Williams
v. Vincent, 508 F.2d 541, 544 (2d Cir. 1974)). "Whether a course of treatment was the product of
sound medical judgment, negligence, or deliberate indifference depends on the facts of the case."
Id. at 703-04 (finding that plaintiff’s allegations, if true, that the doctors’ recommendation of a
certain course of treatment was based not on their medical views, but monetary incentives, was

sufficient to show a culpable state of mind).
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1. Defendant Blanchette

Dr. Blanchette is the Clinical Director of the Connecticut Department of Corrections, in
which capacity he supervises the provision of medical care to inmates confined by the DOC.
(Blanchette Aff. 9 5.) In addition to supervising the medical care provided to Faraday, Dr.
Blanchette reviewed all of Faraday’s medical records, spoke with Dr. Silvis, who treated Faraday
at MacDougall, and attempted to obtain some of Faraday’s pre-incarceration medical records
from Dr. Lange. He testified on behalf of the Warden in Faraday’s state habeas case, questioning
Faraday’s credibility about a prior diagnosis by MRI of herniated, migrated discs, and agreeing
with "all his physicians" that an MRI was not necessary. Dr. Blanchette would not allow Faraday
to have an egg crate foam mattress or second pillow, since these were not indicated for Faraday’s
condition. (Tr. 14,21-22.) Contrary to Dr. Blanchette’s testimony, Faraday has produced his
clinical records from MacDougall, which include a report that a CT Scan of the lumbosacral
spine may be necessary and a Utilization Review Report in which Dr. Silvis, as the "requestor,™
had requested an MRI, but which request was denied. There is also a question presented by the
evidence of record about how diligent the medical staff was in requesting Faraday’s previous
medical records.

Viewing the evidence in the light most favorable to Faraday, and drawing all reasonable
inferences in his favor, the court finds sufficient evidence in the record from which a jury could
find that defendant Blanchette intentionally disregarded certain of Faraday’s medical records and
his complaints of the severity of his condition and, thus, acted with deliberate indifference in

denying Faraday’s requests for a diagnostic MRI or other neurological consultation. A

> See Note 1, supra.
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reasonable jury could find that, without trying to determine the source or cause of Faraday’s
complaints of severe pain, Dr. Blanchette simply dismissed his complaints. As the Second
Circuit held in Hart v. Blanchette, No. 04-6399, 2005 WL 2300225, at *2 (2d Cir. Sept. 21,
2005) (slip op.), in vacating in part the grant of summary judgment, "[w]hile the evidence at trial
may establish only negligence, the determination of the difference between negligence and
deliberate indifference is, in the circumstances of this case, one for the trier of fact to make."
Therefore, the court will deny the defendants’ motion for summary judgment insofar as it
pertains to Faraday’s claims for money damages and injunctive relief against defendant
Blanchette.

2. Defendants Lantz and Carter

It is unnecessary to reach the issue whether defendants Lantz and Carter acted with
deliberate indifference because they were not sufficiently involved with the alleged deprivation
of medical care to be liable under section 1983.

In support of their motion for summary judgment, defendants provided the affidavit of
Dr. Blanchette in which he testified that defendant Lantz, the DOC Commissioner, and defendant
Carter, the former warden of MacDougall, were not medical professionals and had no
involvement in the day-to-day medical treatment of inmates.

For liability to exist under 42 U.S.C. § 1983, a defendant must be personally involved in
the underlying conduct or events, such that he subjects or causes the plaintiff to be subjected to a
violation of constitutional rights. See Provost v. City of Newburgh, 262 F.3d 146, 154 (2d Cir.
2001). Personal liability cannot be imposed on a state official based on a theory of respondeat

superior. Monell v. New York City Dep’t of Soc. Servs., 436 U.S. 658, 694 (1978). In the Second
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Circuit, personal involvement of a supervisory official may be established when:

(1) the official participated directly in the alleged constitutional violation;

(2) the official, after being informed of the violation through a report or appeal, failed to

remedy the wrong;

(3) the official created a policy or custom under which unconstitutional practices

occurred, or allowed the continuance of such a policy or custom,;

(4) the official was grossly negligent in supervising subordinates who committed the

wrongful acts; or

(5) the official exhibited deliberate indifference to the rights of inmates by failing to act

on information indicating that unconstitutional acts were occurring.

See Hernandez v. Keane, 341 F.3d 137, 145 (2d Cir. 2003), cert. denied, — U.S. —, 125 S. Ct.
971, 160 L. Ed. 2d 905 (2005); Colon v. Coughlin, 58 F.3d 865, 873 (2d Cir. 1995); Wright v.
Smith, 21 F.3d 496, 501 (2d Cir. 1994). "Some personal responsibility on the part of the officer
must be established and proof of linkage in the prison chain of command is sufficient to establish
liability." Veloz, 339 F. Supp. 2d at 519 (quoting Hernandez v. Keane, 341 F.3d at 145) (internal
quotation marks omitted).

Faraday relies on the fact that he filed several grievances concerning his inadequate
medical care as evidence that defendants Lantz and Carter were aware of the constitutional
violations but failed to intervene. There is nothing in the record, however, indicating that any of
those requests or grievances were sent to defendants Lantz or Carter. In fact, it appears that by
2002, when these requests and grievances were filed, the warden at MacDougall was Brian

Murphy. (P1.’s Ex. 1.)
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Neither a "receipt of letters or grievances," Woods v. Goord, No. 01 Civ. 3255(SAS),
2002 WL 731691, at *7 (S.D.N.Y. Apr. 23, 2002) (collecting cases), nor allegations that an
official ignored a prisoner’s letter or grievance, is sufficient to establish personal liability for
purposes of section 1983. See Sealey v. Giltner, 116 F.3d 47, 51 (2d Cir. 1997); Atkins v. County
of Orange, 251 F. Supp. 2d 1225, 1233 (S.D.N.Y. 2003). Faraday has failed to set forth any facts
that either of these defendants violated Faraday’s constitutional rights either directly or as a
supervisor, or that they were aware of the alleged violations and failed to take action to prevent
these violations. Accordingly, summary judgment is granted in favor of Lantz and Carter on
Faraday’s claims against them.

Faraday’s Claims for Injunctive Relief

Defendants urge this court to grant summary judgment on Faraday’s claims for injunctive
relief on the ground that the DOC is affording adequate medical care to Faraday. In particular,
they note that Faraday has had an MRI, which was part of the relief he was requesting.
Obviously the court would not order medical tests that have been performed and are no longer
necessary. Still, Faraday may still have an Eighth Amendment claim for the delay in treatment.
See Smith v. Carpenter, 316 F.3d at 186. Whether Faraday is now being afforded proper medical
care is an issue that goes to the issue of damages and appropriate injunctive relief, assuming
liability is found. That issue cannot be resolved on the basis of the summary judgment papers
now before the court.

Conclusion
For the reasons set forth above, the court GRANTS defendants’ motion for summary

judgment with respect to the claims against defendants Lantz and Carter. Because there are

14



genuine issues of material fact whether defendant Blanchette was deliberately indifferent to
Faraday’s serious medical needs, the court DENIES the motion for summary judgment with
respect to Faraday’s claims against defendant Blanchette.

SO ORDERED, this 12" day of December 2005, at Bridgeport, Connecticut.

/s/ Stefan R. Underhill
Stefan R. Underhill
United States District Judge
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