UNI TED STATES DI STRI CT COURT
DI STRICT OF CONNECTI CUT
MAURA CAVANAUGH SM THI ES,
Pl aintiff,
V. . CASE NO. 3:01CV1511 (RNC)

PH LI P BI ALOGLOAY and
CHRI STOPHER NI CHOLS,

Def endant s.

RULI NG AND ORDER

Plaintiff brings this action under 42 U S.C. 8§ 1983 cl ai mng
that her right to due process was viol ated when def endant
Bi al ogl owy, a police officer, threatened to have her arrested for
larceny if she did not pay $400 to defendant N chols, the owner
of a sporting goods store, who had accused plaintiff of failing
to return a $400 item she had borrowed fromhis store. The
conplaint also includes state law clains for infliction of
enotional distress and theft by extortion. Both defendants have
noved to dismss the § 1983 cause of action. For the reasons
summari zed below, the notions to dism ss are granted.

Bi al ogl owy contends that plaintiff’s procedural due process

claimfails to state a claimfor relief in light of Parratt v,

Taylor, 451 U S. 527 (1981), and Hudson v. Palner, 468 U S. 517

(1984), because (1) the alleged deprivation of property (i.e. the
extorted paynent of $400 dollars, which plaintiff paid to avoid

arrest) was caused not by state |law, policy or custom but by



action on his part that was “random and unaut hori zed” within the
meani ng of those cases and (2) Connecticut tort |aw provides
plaintiff with an adequate post-deprivation renmedy. | agree that
Parratt and Hudson nmust be applied to defeat plaintiff’s
procedural due process claim The issue under Parratt and Hudson
i's not whether Bialoglow was authorized to apply for arrest
warrants, as plaintiff seens to contend, but whether he was
authorized to threaten people with false arrest in order to
extort nmoney fromthem Plaintiff’'s allegations concerning the
cl ose rel ati onship between N chols and the Police Departnent
(Complaint, Y 4) and N chols’ connections w th Bial ogl owy
(Complaint, ¥ 10) do not provide a basis for finding that

Bi al ogl owy’ s al | egedly unl awful conduct was authorized by the
state or that the state could have predicted or prevented his
all eged m sconduct in this case. Plaintiff's reliance on Honey

v. Distelrath, 195 F. 3d 531 (9th Cr. 1999), is m splaced. There,

the Ninth Crcuit found that Parratt and Hudson did not bar the
plaintiff’s clai mbecause the defendants “had the authority to
effect the very deprivation conplained of, and the duty to afford
Honey procedural due process.” 195 F.3d at 533. Wth regard to
t he second prong of Bialoglow’s argunent, plaintiff does not
deny that Connecticut tort |aw gives her an adequate post-
deprivation renedy. Accordingly, her procedural due process
claim nust be di sm ssed.

Bi al ogl owy contends that plaintiff’s substantive due process
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claimal so nust be dism ssed because the all eged m sconduct does
not "shock the conscience" and thus does not reach the |evel of

of f ensi veness acti onabl e under County of Sacranento v. Lewis, 523

U S 833, 855 (1998). | agree. Crediting the allegations of the
conplaint, N chols clained that plaintiff had failed to return
the borrowed item demanded that she return it or pay for it, and
when she refused, went to the police and caused Bial oglow to
threaten her with arrest for |arceny, which pronpted her to pay
the di sputed sum (Conplaint, 7 9-11). These allegations do not
depi ct conduct so arbitrary and irrational as to violate
substantive due process.

Because the conplaint fails to state a viable due process
cl ai m agai nst Bialoglowy, it necessarily also fails to state such
a claim against his co-defendant, N chols.

Accordingly, the notions to dismss filed by both defendants
are hereby granted. Plaintiff’s 8 1983 clains are dismssed with
prejudi ce. The court declines to exercise jurisdiction over the
pendent state |aw clains, which are hereby dism ssed w thout
prejudice. The Cerk may close the file.

So order ed.

Dated at Hartford, Connecticut this 19'" day of Decenber

2001.

Robert N. Chatigny
United States District Judge
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