UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
THOVAS J. RENW CK,
Pl aintiff,
V. . CASE NO. 3:03cv02003 (RNO)

ACCEL | NTERNATI ONAL CCRPCRATICN,;
ET AL., :

Def endant s.

RULI NG AND ORDER

Plaintiff, a former Senior Vice President at defendant Accel
I nternational Corporation ("Accel"), brings this action pursuant
to section 10(b) of the Securities Exchange Act of 1934, 15
US C 8 78(b), against Accel, an affiliated entity and four
i ndi viduals, claimng that m srepresentati ons and om ssi ons of
material facts by the individuals caused himto join Accel. He
al so asserts state law clains for breach of his witten
enpl oynent contract, and breach of the inplied covenant of good
faith and fair dealing. Defendants have noved to stay or dismss
the case based on an arbitration clause in the enpl oynent
agreenent. In response, plaintiff contends that defendants are
not entitled to arbitration because they have bypassed a
contractual prerequisite to arbitration (subm ssion of the
di spute to the Board of Directors) and wai ved arbitration by
engaging in litigation. Neither argunment provides a basis for
refusing to enforce the arbitration clause. Accordingly, the

nmotion to dismss is granted.



Pr ocedur al Backgr ound

On May 12, 2003, defendants brought an action agai nst
plaintiff in Connecticut Superior Court seeking indemification
in connection with an action that had been brought against them
in federal court in Mssissippi. The Connecticut case was
removed to this court but remanded for |ack of subject matter

jurisdiction. See Ruling and Order, Accell Int’|l Corp. v.

Renwi ck, No. 3:03Cv983 (RNC) (Doc. # 32), approving and adopting
Reconmmended Ruling on Pls.” Mdtion to Remand (Doc. # 25). On
Novenber 20, 2003, plaintiff filed the present action. In
response to the conplaint, defendants filed an initial notion to
dism ss or stay. Wen the notion was deni ed, they requested
arbitration pursuant to the enpl oynent agreenent, then filed the
present notion. Since then, plaintiff has been deposed in the
state court action, and an arbitrati on proceedi ng has conmenced.
Plaintiff has asserted counterclains in the arbitration
proceeding that mrror his state law clains in this action, plus
a counterclaimfor securities fraud.*

Di scussi on

Def endants seek to enforce the followng arbitration

provi sion contained in paragraph 20 of the enpl oynent agreenent:

! The fraud counterclaimis predicated on section 11 of the

Securities Exchange Act rather than section 10(b). See Response to
Demand for Arbitration, Ex. A to Defs.’” Supp. Notice to Court Re
Status of Arbitration (Doc. # 25), at 10. However, there appears
to be no i npedinent to plaintiff’s assertion of a counterclai mbased
on section 10(b). See Hernman & MaclLean v. Huddl eston, 459 U. S. 375,
381, 387 (1983) (sections 11 and 10(b) provide distinct causes of
action that may be pursued simultaneously).
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Any dispute that may arise between the parties
hereunder, other than a dispute in which the primary
relief sought is an equitable renmedy such as an
injunction, shall be submtted to binding
arbitration in Hartford, Connecticut in accordance
with the National Rules for the Resol ution of
Enpl oyment Di sputes then in effect of the American
Arbitration Association; provided that any such
di spute shall first be submtted to the
Corporation’s Board of Directors in an effort to
resol ve such dispute without resort to arbitration.
Ex. 2 to Revised Conmpl., 20, at 11.

Under the Federal Arbitration Act, arbitration provisions
contained in a contract affecting interstate comrerce "shall be
valid, irrevocable, and enforceabl e, save upon such grounds as
exi st under |aw or equity for the revocation of any contract." 9
USC 82 "There is a strong federal policy favoring
arbitration as an alternative neans of dispute resolution.” ACE

Capital Re Overseas Ltd. v. Cent. United Life Ins. Co., 307 F.3d

24, 29 (2d Gr. 2002) (citation omtted). Therefore, "any doubts
concerning the scope of arbitrable issues should be resolved in
favor of arbitration, whether the problemat hand is the
construction of the contract |anguage itself or an allegation of
wai ver, delay, or a like defense to arbitrability.” Mses H
Cone Memi| Hosp. v. Mercury Constr. Corp., 460 U S 1, 24-25
(1983).




As nmentioned earlier, plaintiff contends that the
arbitration clause should not be enforced because defendants have
failed to present the dispute to the Board of Directors and
engaged in litigation. Both arguments are properly made to the

arbitrator, rather than the court. New Avex, Inc. v. Socata

Aircraft, Inc., No. 02 Cv. 6519 DLC, 2002 W. 1998193, at *6

(S.D.N.Y. Aug. 29, 2002) (argunent that dispute could not be
referred to arbitration based on failure to adhere to contractual
prerequisite "asks this Court to resolve an issue of procedural
arbitrability, which . . . is properly reserved for

arbitration."); U.S. Titan, Inc. v. Guangzhou Men Hua Shi ppi ng

Co., 182 F.R D. 97, 102 (S.D.N. Y. 1998) (same) (citing cases),
aff'd, 241 F.3d 135 (2d G r. 2001); Mul vaney Mech., Inc. v.

Sheet Metal Wbrkers Int’l Ass’'n, Local 38, 351 F.3d 43, 45 (2d

Cir. 2003) (disputes about defenses to arbitrability such as

wai ver are “presunptively reserved for the arbitrator’s
resolution”). Accordingly, neither argunent provides a basis for
denyi ng defendants’ notion.

Concl usi on

Def endants’ notion to dismss is therefore granted. The
Clerk may close the file.

So order ed.

Dated at Hartford, Connecticut this 29th day of Decenber
2004.

Robert N. Chatigny
United States District Judge






