UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

HERMAN K. GOLNI K, JR.
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v. . 3:02-CV-777 (EBB)

SUPERI NTENDENT ANTHONY AMATO
ATTORNEY FRANK DUMONT,
PRI NCI PAL EVELYN | Rl ZARRY,
HARTFORD PUBLI C SCHOQOLS,
STATE BOARD OF TRUSTEES FOR THE
HARTFORD PUBLI C SCHOOLS, and
THE CI TY OF HARTFORD

Def endant s

RULI NG ON MOTI ON TO DI SM SS

STATEMENT OF FACTS

The Court sets forth only those facts deened necessary to an
under st andi ng of the issues raised in, and decision rendered on, this
Motion. The pertinent facts are culled fromthe Plaintiff’s Second
Amended Conpl ai nt.

The Parties

Def endant Ant hony Amato (" Amato") was the Superintendent of
Schools at all times pertinent herein. Defendant Attorney Frank
Durmont (" Dunont") was Assistant Director of Labor Relations at the
pertinent tinmes. Defendant Evelyn Irizarry was the Principal of
Buckel ey Hi gh School, where Plaintiff had taught Social Studies in an

English as a Second Language cl ass at Buckel ey, commencing in 1999.



The remai ni ng Def endants are: the Hartford Public Schools
("HPS"), the State Board of Trustees for the Hartford Public Schools

("State Board"), and the City of Hartford (the "City").

The All egations of the Second Anended Conpl ai nt

Approxi mately one and one-half years after Plaintiff comrenced
teachi ng at Buckel ey, on or about May 1, 2000, he experienced chest
pai ns and took the next four days off fromwork in order to undergo
medi cal procedures.

Plaintiff’s teaching contract was renewed for the 2000-2001
school year. From Septenber 25-27, 2001, Plaintiff took three
personal days off fromwork. Upon his return, while attenpting to
teach a group of particularly rowdy students, Plaintiff’s chest pains
returned and he determ ned that he must | eave school for nedical
attention. Although he could find no one to take over his class, he
notified four persons, including the Head of the Social Studies
program that he was | eaving.

On or about October 19, 2000, Plaintiff requested a
confidential |eave form after being advised by his union
representative, WIIliam Hagen ("Hagen") and Dunont that such a form
was required to be filled out by his physician.

That sanme eveni ng Dunont tel ephone Plaintiff at his house to
i nqui re why he had been absent from school for three weeks.

Plaintiff responded by telling himof the Septenber 28 classroom



incident and stated that "the kids were acting like aninmals.” Dunont
responded that any teacher who would refer to his students as
"ani mal s" should not be in a classroom environnent.

On or about Novenber 2, 2000, Plaintiff had another angi ogram
whi ch reveal ed 60% bl ockage in three coronary arteries. On Novenber
27, 2000, Plaintiff’s physician wote: "M . Golnick continues to
experience atypical chest disconforts in situations of stress. It
has been my recommendati on that he seek tenmporary disability for
three nonths to all ow adequate time for avoi dance of extrenely
stressful situations and the initiation of medical treatnment."
Exhibit 7 to Second Anended Conplaint, as cited therein. This three-
mont h period of tenporary disability was the only accommodati on
sought by his physician in this letter.

On or about Decenber 5, 2000, Plaintiff met in Principal
lzirarry’s office with her, Dunont, Hagen, and Harriet Marek (job
responsi bilities unknown). The purpose of the neeting was to further
di scuss the events of Septenmber 28 and, in contradistinction to his
physi cian’s recommendation, Plaintiff w shed to discuss his return to
wor K.

On January 31, 2001, Principal lzirarry did Plaintiff’s
eval uation as of that date. He was acknow edged as being
"unsatisfactory” in all categories.

Plaintiff returned to work on February 26, 2001. At that tine,



he was assigned to zero "academ c" classes (college bound students),
three "General" classes (conprised of non-academ ¢ students), and two
"basic" classes, which, according to Plaintiff, are "conprised of
numer ous di sciplinary problens that require constant classroom
policing."
On March 26, 2001, a letter of reprimand was officially sent to

Plaintiff, based on the Septenber 28 incident.

On Septenber 28, 2000, you left your class

at Buckel ey Hi gh School unattended. Subse-

gquently, you left the school prior to

properly notifying the school’s adm ni strator

and getting proper |eave authorization.

From Sept enber 28, 2000, until October

18, 2000, the school and central

adm ni stration did not know of your

wher eabouts. During that tinme, you

failed to informthe Hartford Public

School s of your status and failed to
follow up with proper | eave docunentation.

*kkk k%%

As a teacher of the Hartford Public School s,
your actions were grossly inappropriate
and unprofessional. You showed poor
judgment in the handling of the situation.
See Exhibit 12 to Second Amended Conpl aint.
On March 30, 2001, Amato notified Plaintiff that his enpl oyment
woul d not be renewed for the 2001-2002 school vyear.
On April 16, 2001, the Executive Director for Human Resources

expl ained to Plaintiff Managenent’s decision not to renew his

teaching contract for the 2001-2002 school year. "Your enploynent



will not be renewed because of your failure to neet the district’s
performance standards for continued enpl oynent of non-tenured
teachers. Specifically, your perfornmance as a teacher failed to
denonstrate excellence or the potential for excellence.” Exhibit 10
to Second Amended Conpl ai nt.

On or about May 16, 2001, Hagen advised Principal lzirarry that
Managenent had failed to evaluate Plaintiff within the confines of
the Coll ective Bargaining Agreenent ("CBA"). Accordingly, Vice-
Princi pal Brenda Lewi s-Collins re-evaluated Plaintiff on that day.
She reported that "M . Gol nik never submtted any | esson plans and
therefore there was no evidence of daily planning. Objectives for
t he academ c year 2001-2002 were never submtted. Classroom
managenent is an area of concern.”

Exhi bit 13, Second Amended Conpl ai nt.

On Septenber 12, 2001, a sub-commttee of the State Board
recommended the non-renewal of Plaintiff’s contract for the 2001-2002
school year, following a hearing on the issue. Plaintiff was given
the opportunity to present witnesses and ot her evidence in support of
his claimthat the non-renewal decision was "arbitrary and
capricious.” In addition, Plaintiff was given the opportunity to
cCross-exam ne wi tnesses presented by the Superintendent and to be
represented by counsel at the hearing. See Exhibit 14, Second

Amended Conpl ai nt. The sub-comm ttee found that the



Superi ntendent’ s deci sion was not arbitrary and caprici ous, nor was
that of Principal Irizarry. In summtion, the sub-commttee
recommended that the State Board uphol d Superintendent Anthony
Amat 0’ s decision not to renew the enploynment of Plaintiff for the
2001- 2002 school year.

For reasons not stated in the Second Anended Conpl aint, Amato,
on Septenber 18, 2001, determned to reinstate Plaintiff. On or
about Decenber 3, 2001, Plaintiff presented hinself at the James
Nayl or School, to teach classes to which he was assigned in February.
He remained in this position for exactly one day, before |eaving for
medi cal reasons again.

On or about April 1, 2002, Plaintiff was once again provided a
letter from Amato which stated that Amato’s intention was not to
renew his contract for the 2002-2003 school year. On April 30, 2002,
an appeal hearing was held, at which tinme the State Board, once
agai n, supported the Superintendent’s decision. To date, Plaintiff
has never returned to any teaching position.

On or about July 16, 2002, Plaintiff filed an Affidavit of
Il egal Discrimnatory Practice with the CHRO. The only naned
Respondents were the HPS, Amato, and Irizarry. The State Board and
the City were not naned as "Respondents” before the CHRO or the EECC.

LEGAL ANALYSI S

The Standards of Revi ew




Federal Rules of Civil Procedure 12 (b)(1) and 12(b)(6)

A nmotion to dism ss pursuant to Fed. R Civ. P. 12(b)(6) should
be granted only if "it is clear that no relief could be granted under
any set of facts that could be proved consistent with the

al l egations." Hishon v. Spalding, 467 U.S. 69, 73 (1984), citing

Conley v. G bson, 355 U.S. 41, 48 (1957). The function of a notion to

dismss is "not to weigh the evidence that m ght be presented at
trial but nerely to determ ne whether the conplaint itself is legally

sufficient." Festa v. Local 3 Int’'l Bd. of Elec. Whrkers, 905 F. 2d

35, 37 (2d Cir. 1990). Additionally, pursuant to a Rule 12(b)(6)
anal ysis, the Court takes all well-pleaded allegations as true, and
all reasonable inferences are drawn and viewed in a |ight nost

favorable to Plaintiff. See Leeds v. Meltz, 85 F.3d 51, 53 (2d Cir.

1996); see also Conley, 355 U S. at 48 (holding that Federal Rules
rej ect approach that pleading is a game of skill in which one m sstep
by counsel may be decisive of case). However, Rule 12(b)(6) does not
all ow the substitution of conclusory statenments "for mninmally

sufficient factual allegations.” Furlong v. Long Island College

Hosp., 710 F.2d 922, 927 (2d Cir. 1983).

As here, "[w] hen subject matter jurisdiction is challenged
pursuant to Rule 12(b)(1), the nmovant and the pleader may use
affidavits and other pleading materials to support and oppose such

nmotions." Greenery Rehabilitation Goup, Inc. v. Sabol, 841 F. Supp.




58. 61 (N.D.N. Y. 1993). "Consideration of materials outside the
conplaint on a notion to dism ss pursuant to Rule 12(b) (1) does not

convert the notion into one for summary judgnment." Hicks v. Brophy,

839 F. Supp. 948. 950 (D. Conn. 1993)(enphasis in original), citing 2A
Moore’'s Federal Practice

1 12.-07[2.1] (1993). Accord Ensign-Bickford Co. v. ICl Explosives

USA Inc., 817 F.Supp. 1018, 1023 (D.Conn. 1993).

1. The Standards as Applied

A. CFEPA, ADA., Rehabilitation Act of 1973, and ADEA

I n Counts One, Three, and Seven, Plaintiff attenpts to assert
causes of action agai nst Defendants HPS, the State Board, and the
City for violations of CFEPA, the ADA, the Rehabilitaion Act of 1973,
and the ADEA. These clains are hereby DI SM SSED, inasnmuch as
Plaintiff failed to file these charges against these entities within
ni nety days of receiving a release of jurisdiction fromthe CHRO

The statutory bases for bringing conplaints of enploynent
di scrim nation under CFEPA are to be found in Conn. CGen. Stat. Sections
46a- 100 and 46a-101. Section 46a-100 provides that the plaintiff
“may bring an action in the Superior Court . . ." Section 46a-101
requires that any 46a-100 action "shall be brought within ninety days
of the release [by the CHRO. . . .". In 1996, the Connecti cut

Suprenme Court held, in Angel sea Productions, Inc. v. CHRO 236 Conn

681, 694 (1996), that "the use of the word ‘shall’ in conjunction



with the word ‘may’ confirns that the |legislature ‘acted with

conpl ete awareness of the different nmeanings’; Hartford Principals &

Supervisors’ Assn. v. Shedd, 202 Conn. 492, 506 (1987)’; and that it

intended the terms to have different meanings."

The test we have adopted for determ ning
whet her such a statutory requirenment is
mandatory or directory is whether the
prescri bed node of action is of the
essence of the thing to be acconpli shed,
or in other words, whether it relates to
matter material or immterial - - to
matters of conveni ence or substance.

If it is a matter of convenience, the
statutory provision is directory; if it
is a matter of substance, the statutory
provision is mandatory.. . . Stated

anot her way, |anguage is deened to be
mandatory if the node of action is of
the essence of the purpose to be
acconmplished by the statute . . ., but
will be considered directory if the
failure to conply with the requirenent
does not conprom se the purpose of the
statute.

Angel sea, 236 Conn. at 690 (citations omtted).

Applying this analysis, this Court holds that Section 46a-101 is
mandat ory, inasnmuch as the failure to conply with the requirenment of
this statute would conproni se its purpose.

Hence, this Court’s jurisdiction is limted by statute to those cases
commenced within the prescribed ninety-day time period. See Kinkade

v. Wseman, 1997 W. 816504 at * 2 (Conn. Super.Ct. Decenber 30,

1997)(failure to conply with the conditions established by the CFEPA



forecloses a [plaintiff’s’] access to judicial relief, because it
[deprives] the trial court of jurisdiction to hear his conplaint).
I nthe present case, the CHROi ssued its rel ease of jurisdiction
on February 26, 2002. The origi nal Conplaint, filed on May 6, 2002,
named only Amat o, Dunont, and Iri zarry as Def endants, each of whomi s
all eged to be "an individual." See Oiginal Conplaint at "Parties" 11
2-4. Once Plaintiff decided that he should include the HPS, State
Board, andthe City as Defendants inthis action, he filed his August
6, 2002 "Motion to Anend and Joi n Addi ti onal Parties", which plainly

states that: " addi ti onal Defendants are sought to be naned as necessary
parties to the conplaint." (Enphasis added). ¥/ The noti on does not
statethat it was beingfiledtoclarify sonme anbiguity inthe Oiginal
Conpl aint. Thus, the pleadings inthis caseirrefutably establishthat
t he HPS, State Board, and the City never becane parties tothis action
until on or about Septenber 16, 2002, when Plaintiff’s First Amended
Compl aint was filed - - approxi matel y6%nont hs after the rel ease of
jurisdiction fromthe CHRO

Resultingly, this Court has no jurisdictionover the CFEPA cl ai ns
br ought agai nst the HPS, State Board, andthe City. Hence, t he CFEPA

cl ai ms agai nst these three parties, foundin Counts One, Three, and

Seven are hereby DI SM SSED. Further, all clai ns agai nst t he St at e Board

Y The proposed Anended Conpl aint was not attached to the Motion.
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and the City asserted in Counts One, Three and Seven of the Second
Anmended Conpl ai nt, brought pursuant to the ADEA, the Rehabilitation Act
of 1973, and the ADA, are hereby DI SM SSED for failure to exhaust
adm nistrative renedies as to such entities. The ADEA, the
Rehabilitation Act of 1973, and the ADAeachrequire aplaintiff to
exhaust his adm nistrative renedi es agai nst a defendant before

comencing suit. Polerav. Board of Educ. Of Newburgh Enlarged City

School District, 288 F.3d 478, 481 (2d Cir. 2002); Mller v.

| nt ernati onal Tel ephone & Tel egraph Corp, 755 F. 2d 20, 23 (2d Cir) cert

den’d 474 U. S. 851 (1985). The City was neither referred to nor naned
i n the CHRO EEOC Conpl aint; the State Board i s al so not nanmed as a
respondent. Consequently, this Court | acks subject matter jurisdiction
over the Gty and the State Board as to Plaintiff’s ADEA, Rehabilitation
Act, and ADEA cl ains for for |ack of exhaustion of adm nistrative
remedies. Nor isthe "identity of interests” doctrine applicableto
this case. "The ‘identity of interests’ exception has been heldto
apply only when plaintiffs were not represented by counsel at thetine

they filed their adm nistrative discrimnationcharge." Petersonv. Gty

of Hartford, 80 F. Supp. 2d 21, 24 (D. Conn. 1999)(citations omtted). In

t he present case, Plaintiff was represented by counsel when he filed his
Conpl aint with the CHRO and EECC.

B. Intentional Infliction of Enptional Distress

In order to succeed on a claimfor intentional infliction of

11



enotional distress, Plaintiff nust establishthe following: "(1) that the
actor intendedtoinflict enotional distress or that he knewor shoul d have
known t hat t he enotional distress was alikely result of his conduct; (2)
t hat t he conduct was extrene and outrageous; (3) that the defendant’s
conduct was the cause of the plaintiff’s distress; and (4) that the

di stress suffered by the plaintiff was severe." Appl eton v. St oni ngton Bd.

of Ed., 254 Conn. 205, 210 (2000), citing Petyanv. Ellis, 200 Conn. 243,

253 (1986). Inorder to state a cogni zabl e cause of action, Plaintiff nust
not only all ege each of the four el enents, but al so nust all ege facts

sufficient to support them See Meyers v. Bunker Ranp Corp., 1992 U. S.

Di st. LEXI S5336 at * 26 (D. Conn. 1992). Because this Court finds that
Def endant s’ al | eged conduct was not "extrenme and outrageous, " t he ot her
three elements will not be addressed.

Whet her Def endants’ conduct is sufficient tosatisfy the el enent of
extreme and out rageous conduct is a question, inthefirst i nstance, for

the Court. See Johnson v. Cheeseborough-Ponds

U S.A Corp., 918 F. Supp. 543, 552 (D. Conn.), aff’d, 104 F.2d 355 (2d G r.

1996), citing Mellaly v. Eastman Kodak Co., 42 Conn. Supp. 17, 18 ( Conn.

Super. Ct. 1991). Only where "reasonabl e m nds may di ffer" does it becone

a questionfor thejury. Reedv. Signode Corp., 652 F. Supp. 129, 137 (D.

Conn. 1986); see al so Rest atenent (Second) of Torts 8§ 46, cnt. (h) (1965).

The general rule "isthat thereisliability for conduct exceeding al |

bounds usually tolerated by a decent society, of a nature which is

12



especi al |y cal cul ated to cause, and does cause, nental distress of avery
serious kind." Mellaly, 42 Conn. Supp. at 19-20, quoti ng W Prosser & W

Keeton, Torts § 12, at 60 (5'" ed. 1984); see al so Rest at enent (Second) of

Torts 8 46, cnt. (d) (1965) ("Liability has been found only where the
conduct had been so outrageous i n character, and so extrene i n degree, as
to go beyond all possible bounds of decency, and to be regarded as
atrocious, and utterly intolerableincivilized society.")? "[Mere
insults, indignities, or annoyances that are not extreme or outrageous will

not suffice.”" Brownv. Ellis, 40 Conn. Supp. 165, 167 (Conn. Super. Ct.

1984). This Court, however, finds that Plaintiff’s allegations do not
sati sfy the above requirenents of extreme and outrageous conduct.
Courts in Connecticut have been reluctant to allow a claimfor

intentional inflictionof enotional distress. See, e.g., Dollardv. Board

of Educ., 63 Conn. App. 550, 554 (2001) (plaintiff’s clai mof concerted pl an
toforceplaintiff toresign or becone so di straught as to have reasonto
termnate her does not risetointentional inflictionof enotional distress
claim; Appleton, 254 Conn. at 211 (finding all egati ons that school
of fi cial s nade derogat ory comrent s concerni ng plaintiff’s work perfornmance

and his abilitytoread, infront of other enpl oyees, contacted plaintiff’s

2"In interpreting what constitutes ‘extrenme and outrageous’
conduct, Connecticut courts have relied on the Restatenment (Second)
of Torts 846, coment (d) (1965). . . ." Thonpson v. Service
Mer chandi se, Inc., No. 3:96CVv1602 (GLG, 1998 U.S. Dist. LEXIS 13669,
at *4 (D. Conn. 1998). See al so Appleton, 254 Conn.at 210; Petyan,
200 Conn. at 254.

13



daughter torecommend that plaintiff take some ti me of f because he was
actingerratically, and arranged t o have hi mescorted by police of f of
school property insufficiently extrene or outrageous to state a cause of

action); Emanuel e v. Baccacci 0 & Susanin, 1994 W. 703923 at * 2 ( Conn.

Super. Ct., Apr. 10, 1992) (hol di ng conduct not extrene and outrageous
where at-will enployee all eged her enpl oyer nmade fal se accusations
regar di ng her wor k performance, and used coercion, threats and intimdation
toforce her to sign adocunent agai nst her will, all for the purpose of

deprivi ng her of benefits and conpensation); Rock v. Mott Metall urgical

Corp., 2001 Conn. Super. LEXI S 207 at * 13-21 (Conn. Super. C., Jan. 10,
2001) (granti ng defendant’s noti on for sumary j udgnment where plaintiff
al | eged that she was orderedto lift and carry heavy obj ects beyond her
ability, was required to work wi thout being supplied the necessary
resources, was transferred to a work station w thout a chair or desk, was
cal | ed nanes, and was fal sely accused of not fini shing her work, because
intotality the acts were "less than ‘extreme’ and ‘outrageous’ in
nature").

Simlarly, the federal courtsinthis D strict, applying Connecti cut
| aw, have interpreted the qualification of extreme and outrageous conduct

strictly. See, e.g., Arnstead v. Stop & Shop Cos. 2003 U. S. Dist. LEXI S

4107 at *14-15 (D. Conn. March 17, 2003) (dism ssingintentional infliction
of enotional distress claim holdingthat "clains of enpl oyer m sconduct

inthe formof intentional discrimnation or retaliation, including

14



di scharge, which chall enge notive or intent, are di sm ssed unl ess t he

mani f esti ng conduct i s extrene and outrageous."); Harhay v. Bl anchette, 160

F. Supp. 2d 306, 315 (D. Conn. 2001) (term nati on of enpl oyee, even when
acconpani ed by ot her aggravating factors, does not itself giverisetoa

claimfor intentional infliction of enotional distress); Witev. Martin,

23 F. Supp. 2d 203, 208 (D. Conn. 1998) (general all egations of di scrimnation.
. and harassnment "fall short of m sconduct whi ch exceeds ‘ all bounds

usual ly tol erated by a decent society’".); Thomas v. St. Franci s Hosp. &

Med. Cr., 990 F. Supp. 81, 92 (D. Conn. 1998) (verbal warni ngs, suspensi on,
and term nati on may have resulted in hurt feelings, but wereinsufficient
to support claimof intentional inflictionoif enotional distress); DeLeon
v. Little, 981 F.Supp. 728, 737-38 (D.Conn. 1998)(conduct was not
sufficiently outrageous where Gty supervisor all egedly ordered enpl oyee
to purchase il l egal drugs, stand guard whil e supervi sor i ngested sane,
performpersonal errands for supervisor, performtasks for a private
enpl oyer, and wher e supervi sor i npl enented a di scri m natory sick | eave
policy, threatened to repl ace enpl oyee with a person of a different race,

and repeat ed degradi ng and hum liating critici smof enployeeinfront of

ot hers); Johnson v. Cheeseborough-Pond’ s USA Co., 918 F. Supp. 543, 551
(D. Conn. 1996) (negat i ve performance revi ews, sudden term nati on, and bei ng
physi cal | y escorted fromprem ses not acti onable as intentional infliction

of enotional distress); Lopez-Salernov. Hartford Firelns., 1997 W

766890 (D. Conn., Dec. 8, 1997) (granting notion to dism ss where

15



plaintiff alleged she was term nated so t hat def endant coul d avoi d gi vi ng
her |l ong-termdi sability benefits); Thonpson, 1998 U.S. Dist. LEXI S 13669,
at *2-3 (granting notion for sunmary j udgnent and fi ndi ng t hat al | egati ons
made by plaintiff of enployer downgrading her race, renoving her
responsibilities in order to underm ne her authority, and failingto
provi de adequat e supervi si on and sufficient staff to do her job, did not
constitute extreme and outrageous conduct).

Inthe present case, Plaintiff fails to allege any specific conduct
i n his Amended Conpl ai nt whi ch woul d denonstrat e t hat Def endants’ acti ons
wer e extreme and outrageous. Defendant Amato is not all eged to have
per sonal | y undert aken any adver se acti ons agai nst Plaintiff, but rather has
been grouped i ndiscrimnately with other Defendants in non-renew ng
Pl aintiff’s enpl oynent contract on two occasions. Sinmlarly, Defendant
Irizarry is charged solely with the conpletion of some part of an
eval uation of Plaintiff and recommendi ng that his teachi ng contract not be
renewed. Defendant Dunont is all eged to have: reacted negatively to
Plaintiff’s admtted statenent that his students were acting |ike
"ani mal s"; questioned Plaintiff’s qualifications toteach; suggested that
Plaintiff retire; suggested that the HPS system no | onger desired
Plaintiff’s services; suggested that Plaintiff was abusing the system
actedrudely to Plaintiff’s unionrepresentative; and denied Plaintiff
accesstosick leavefor alimted periodof tine. Finally, the HPSthe

State Board, and the City of Hartford are alleged to have: heard

16



Plaintiff’s appeal of the Superintendent’s decision not to renew
Plaintiff’s teaching contract; persuaded the Superintendent to w thdrawt he
first non-renewal letter; failedto give proper weight toPlaintiff’s
al | eged evi dence and argunments i nthe second non-renewal hearing; and
uphel d the second non-renewal deci sion.

Applying the appropriate stringent standards in |ight of the
mul titude of precedents cited above, the Court finds that Defendants’
conduct as alleged in the Second Anended Conpl ai nt di d not exceed al |
bounds of decency and i s not "extrene and outrageous." Hence, Count Four

isdismssedfor failureto state a clai mupon which relief may be granted.

C. Negligent Infliction of Enptional Distress

I n order to establish acause of action for negligent infliction of
enotional distress, the Plaintiff nust prove t hat Def endant shoul d have:
(1) realized that its conduct invol ved an unreasonabl e ri sk of causi ng
distresstoPlaintiff; and (2) realized that the distress, if caused, m ght

result inillness or bodily harm See Barrett v. Danbury Hospital, 232

Conn. 242, 260-61 (1995). When the alleged infliction occurs in the
wor kpl ace, Connecti cut i nposes additional requirenments. "[N]egligent
infliction of enotional distressinthe enploynent context arises only
where it is ‘based upon unreasonabl e conduct of the defendant in the
term nation process.’ The mere term nation of enpl oynent, even where it is

wrongful, is therefore not, by itself, enough to sustain a claimfor

17



negligent infliction of enpotional distress. The mere act of firing an
enpl oyee, evenif wongfully notivated, does not transgress t he bounds of

socially tol erabl e behavi or‘" Parsons, 243 Conn at 88-89, citing Mrris

200 Conn. at 682 and Mandi ni v. Kendell Ford, Inc., 312 Or. 198, 204

(1991). Thetort of negligent inflictionof enotional distress "focuses
on the manner of discharge; whether the enployer’s conduct in the
t erm nati on was unreasonabl e, not whet her the term nation of enpl oyment was

unr easonabl e." Lopez-Salernov. Hartford Firelns. Co., 1997 W. 766290

(D. Conn. Dec. 8, 1997)(granting notionto dismss negligent infliction of

enmnotional distress claim. See also Witaker v. Haynes Constr. Co., 167

F. Supp. 2d 251. 2557 (D. Conn. 2001) (granti ng noti on to di sm ss negli gent
infliction of enotional distress claiminasnuch as plaintiff hadfailedto
present factual all egations denonstrating that his term nation had been
carried out in an unreasonable, humliating, or enbarrassing manner).
Absent fromPlaintiff’s Conplaint areany all egati ons regarding
Def endant s’ conduct during the non-renewal of his teachi ng contract which
wer e unreasonabl e i n sai d process. See Arnst ead, 2003 U. S. D st. LEXI S at
* 19 (dism ssing negligent infliction of enotional distress clai mwhere
"[o]ther than conclusory characterizations . . . nost of plaintiff’s
al | egati ons [did] not describe conduct during the termnation process but
rat her describe[d] defendant’ s underlying notivation. . . or relate[d] to
pre-term nation conduct"). Thus, the issue in a claimfor negligent

infliction of enmptional distress is the Defendant’s conduct, not his
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intent. "Courts have consistently heldthat term nation for discrimnatory

reasons, without nore, i s not enough to sustain a claimfor negligent

infliction of enptional distress.” Mner v. Town of Cheshire, 126 F.

Supp. 2d 184, 198 (D. Conn. 2000); see al so, Newt own v. Shell G| Co., 52

F. Supp. 2d 366, 367 (D. Conn. 1999); Thomas v. St. Francis Hosp. Med.

Ctr., 990 F. Supp. at 92. Therefore, even if Def endant had a di scri m natory

notiveintermnating Plaintiff, whichthis Court i s not deci di ng herein,
i nproper notivationalonestill isinsufficient tosatisfytherequirenents
of negligent infliction of enotional distress.

As this Court wote four years ago, ". . . the Court i s not persuaded
that the actions that the Defendants took interm nating the enpl oyment of
Plaintiff were so unreasonable as to support clains for negligent
infliction of enotional distress. Plaintiff nust plead, and be ableto
prove, that his term nation was ‘huniliating’ and the manner of his
termnation was different in any way fromthe usual term nation of

enpl oynment." G ordano v. Gerber Scientific Products, Inc., 1999 W. 1067820

at * 2 (D. Conn. Nov. 5, 1999) (EBB), aff’d 2001 W. 1586451 (2d Gir. Dec. 10,

2001). Accord Chiefflov. Norden Systens, Inc., 49 Conn. App. 474, 480-81

(1998); Pavislek v. Bridgeport Hospital, 48 Conn. App. 580, 598 (1998). The

Court decides this caseinlike manner. The Court i s not persuaded t hat
t he actions that the Defendants took interm nating the enpl oynent of
Plaintiff were so unreasonabl e as to support a cl ai mfor the negligent

infliction of enotional distress. Resultingly, Count Five is hereby
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DI SM SSED.

C. Negl i gence

1. Alleged Negligence as to the City

"Anmunicipalityisinmune fromliability for negligence unl ess the

| egi sl ature has enacted a statute abrogatingthat i munity." WIIlians v.

City of New Haven, 243 Conn. 763, 766 (1998)(well-settled |aw of

Connecticut isthat anunicipalityisnot |liablefor negligenceinthe
performance of a governmental function). As opposed to abrogati ng nuni ci pal
liability for governnental acts, the Connecticut legislature, in
Conn. Gen. Stat. Section 52-557n(2)(B), granted, in pertinent part, such

i mmunity. See, e.g., Evoy v. City of Hartford,

2001 W 777431 (D. Conn. June 25, 2001)( municipal acts or om ssions
involving failureto screen, hire, train, supervise, control and di scipline
police officers discretionary, governmental acts as matter of law). Thus,
the City is inmmune fromany cl ai mof negligence agai nst it, as pl eaded
herein, asit is beyond cavil that the all eged negligent acts agai nst the

City are each discretionary in nature.

2. Al | eged Negligent Hiring

The Appel | ate Court of this State, has hel d that the exi stence of the

negl i gent hiring doctrine exists to protect only a nenber of the general

public, as opposed to an enpl oyee of the enpl oyer. Ray v. Schnei der, 16

Conn. App. 660, 672, cert. den’d, 209 Conn. 822 (1988). Hence, pursuant to

thisrationale, withwhichthis Court agrees, Plaintiff cannot state a
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vi abl e cl ai mfor the all eged negligent hiring of Dunont, as Plaintiff is

an enpl oyee of HPS and the City and not a nenber of the general public.

3. Alleged Negligent Retention

I n Count Ei ght of his Second Anmended Conpl aint, Plaintiff all eges
that the HPS. the City, and Amato hi red Dunont as | abor counsel for the
HPS. 9 106. Further, Plaintiff all eges that Dunont was directly invol ved
in (or allowed such events to occur) the two decisions not to renew
Plaintiff’ s teaching contract, Plaintiff’s reprinmand, the decisionto deny
Plaintiff accessto sickleave banktine, therefusal toreturnPlaintiff
to a hi gh school teaching position, thedelayinreturningPlaintiff toa
t eachi ng position after the first non-renewal of Plaintiff’s teaching
contract was resci nded, and t he deni al of certainrights to hearings and
unspecifiedretaliation. Second Amrended Conpl ai nt at § 108. Plaintiff
al so contends that these Defendants were aware of Dunont’s all eged
out rageous conduct, ?/ had recei ved conpl ai nt s about such conduct, yet
continuedtoenploy him 1d. at 1109. Finally, Plaintiff all eges that
"[al]s adirect result of the Defendants hiring and retai ni ng Frank Dunont ",
Plaintiff was "irreparably harned.”. 1d. at § 110. However, the Second
Amended Conpl aint fails to pl ead, by any substantive fact, anythi ng but
this conclusory statenment of alleged "irreparable harm"

"The general rul e devel oped in our caselawis that Connecticut | aw

2/ The Court has al ready held that Dumpnt’s conduct was not extreme or
outrageous. See Part B, supra.
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only recogni zes a cl ai mfor negligent retention when: (a) the Defendants
knew or had reason to knowt hat an enpl oyee has a propensity to engage in
tortious conduct; and, (b) the Plaintiff satisfies the requisite pleading
mandat es of a clai mfor negligent infliction of enotional distress where
theonly injuries allegedto have resulted are enotional, contrary to

physical injury." Karandav. Pratt &Witney Aircraft, 1999 Conn. Super. W

329703 (Conn. Sup. & ., May 10, 1999). Accord Surow ec v. Security Forces,

Inc. 1995 Conn. Super LEXIS 1587 at *11-13 (Conn. Sup.Ct. May 24,
1995) (granting notionto stri ke negligent supervision/retentionclaim
because any ri ght to recover danages restricted i n sane nanner as t hat of
any ot her person who cl ai ns to have suffered the negligent infliction of
enotional distress wheretheonly injury sustainedis enotional rather than
physi cal ).

I n Count Four, the claimfor negligent infliction of enotional
distress, Plaintiff indeedidentifies hisinjuries as enotional rather than
physi cal . However, he has not succeeded inthis cause of action, inasmnuch
asthereisnoliability under Connecticut | awfor negligent infliction of
enpotional distress at any tinme ot her than during the termnation process.
Parsons, 243 Conn. at 88-89 (no liability under Connecticut |awfor
negligent infliction of enotional distress arising out of conduct occurring
wi t hi n a continui ng enpl oynent context, as di stingui shed fromconduct
occurringinthetermnation of enploynent). Firstly, the nineincidents

of alleged m sconduct by Dunont, as set forth in paragraph 108 of the
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Second Amended Conpl ai nt, each fall within the continuing enmpl oyment
context, as each consi sts of pre-term nation conduct. Secondly, the Second
Anended Conpl ai nt i s devoi d of any substanti ve al | egati ons suggesti ng t hat
Durmont : (1) had a history of engagingintortious conduct; (ii) Defendants
wer e awar e t hat Dunont al | egedly engaged i ntortious conduct; and (iii)
t hese Def endants fail ed to adequatel y i nvesti gate and/ or puni sh Dunont
before the Plaintiff was term nated. The sol e, concl usory contention as
to Dunont’ s al | eged "tortious conduct” i s that Defendants had recei ved
conpl ai nt s regardi ng Dunont’ s "unpr of essi onal and out r ageous behavi or with
Plaintiff and others.” Nowhere are the "others" identified, just as
Duront ’ s unpr of essi onal and out r ageous conduct as to t hese "ot hers" i s not
set forthin any substantive, factual manner. Too, Plaintiff failsto
support his allegationthat Def endants were aware of this kind of all eged
behavi or on the part of Dunont.

For each of these reasons, Count Eight is hereby DI SM SSED.

4, LMRA and Breach of Contract

Pl ainti ff contends, i n Count Six of his Second Anrended Conpl ai nt,
t hat unidentified"Defendants, through their actions, have viol ated t he
parties [sic] including, but not limtedto, subjecting[sic] Plaintiff
access to sick | eave bank, evaluating Plaintiff in his absence and while
on proper pay scale, denying Plaintiff his seniority rights, denyi ng
Plaintiff’s right to union representation . . . and failing to even

attenpt totinely nove the viol ati ons of the CBA bet ween the St ate Board
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of Trustees for the HPS and t he Hartford Federati on of Teachers, Local
1018, AFT, AFL-CIO (the "Union"), to arbitration.” Second Anmended
Conpl aint at § 100.

The Court holds that this breach of contract claimrequires
it tointerpret the CBA and, thus, Plaintiff’s claimis preenpted by

Secti on 301 of the Labor Managenent Rel ati ons Act ("LMRA"), 29 U.S.C. §

185.

"I n enacting 8 301, Congress i ntended that uni formfederal | abor | aw
woul d prevail over inconsistent local rules. . . .As aresult, disputes
over . . . the consequences of a breach of contract nust be resol ved

according to federal |aw. Fonseca v. RBC Hein Bearings Corp., 87

F. Supp. 2d 137, 138 (D. Conn. 2000). Accord Anderson v. Coca-Cola Bottling

Co. of NewYork, 772 F. Supp. 77, 80 (D. Conn. 1991) citing A lis Chanbers

Corp. v. Lueck, 471 U S. 202, 209-11 (1985). Accord United States of

Anericav. Rawson, 495 U. S. 362, 371 (1990). "[Where the resol ution of

a state-law cl ai mdepends upon the interpretation of the collective

bar gai ni ng agreenent, the claimis pre-enpted.” Foy v. Pratt & Wi tney

G oup, 127 F. 3d 229, 233 (2d Cir.1997) citing Hawai i an Airlines Inc. v.

Norris, 512 U. S. 246, 260-262)(1994).

Inthis case, Plaintiff alleges that the CBAwas viol ated by certain
acts of the Defendants. Plaintiff relies upon no other contract or
agreenent for his breach of contract claim In other words, his breach of

contract clai mis wholly dependent upon t he provi sions of the CBA. In
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order to determ ne whet her t he Def endants vi ol ated t he CBA, t he Court nust
necessarily interpret the CBA. As the Second Circuit has hel d: "[u] nder
Section 301, state |l awbased clains for suits for viol ati ons of contracts
bet ween an enpl oyer and a | abor organi zati on areconpl etely preenpted.”

Hernandez v. Conriv Realty Associates, 116 F.3d 35, 38 (2d Cir.

1997) (i nternal quotations and citations omtted)(enphasis added).
Accordingly, the Court holds that Plaintiff’s breach of contract claim
i s preenpted by Section 301 of the LMRA and her eby DI SM SSES Count Si x of

t he Second Anended Conpl aint. Accord Claps v. Mliterno Stone Sales, Inc.

819 F. Supp. 141, 150-51 (D. Conn. 1993); Ziobro v. Connecticut Institute for

the Blind, 818 F. Supp. 497, 501 (D. Conn. 1993).

CONCLUSI ON

For each of the foregoi ng reasons, Defendant’ s Motionto D smss the
Second Anended Conpl ai nt [ Doc. No. 21] i s hereby GRANTED. The Clerk is

directed to close this case.

SO ORDERED

ELLEN BREE BURNS
SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at New Haven, Connecticut this __ day of Decenber, 2003.
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