UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
DOUGLAS C. W SCH
Plaintiff,
VS. : No. 3:04cv347( WAE)

FREEDOM YACHTS, INC., and
MARK EDWARDS

Def endant s.

Ruli ng on Defendants’ Mdtion to Stay [Doc. # 23]

Following this Court’s denial of defendants’ notion to
di smi ss on grounds of |ack of personal jurisdiction and inproper
venue, defendants have now sought a stay of proceedi ngs pursuant
to the Federal Arbitration Act, 9 U S.C. §8 3,' ("FAA") based on a
mandatory arbitration clause in the yacht purchase and sale
agreenent between the parties.

13. ARBI TRATI ON OF DI SPUTES: Any di spute, controversy

or claimrelating to this Agreenent, including but not
l[imted to the interpretation thereof, or its breach or

! Section 3 of the Federal Arbitration Act provides:

| f any suit or proceeding be brought in any of the
courts of the United States upon any issue referable to
arbitration under an agreenent in witing for such
arbitration, the court in which such suit is pending,
upon being satisfied that the issue involved in such
proceeding is referable to arbitration under such an
agreenent, shall upon application of one of the parties
stay the trial of the action until such arbitration has
been had in accordance with the terns of the agreenent,
providing the applicant for the stay is not in default
in proceeding with such arbitration.
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exi stence whi ch cannot be resol ved am cably by the
BUYER and SELLER shall be referred to arbitration

whi ch shall be the sole and exclusive forumfor
resolution and settlenment of any dispute, controversy,
or claimbetween the parties. . . . The BUYER and
SELLER further understand and agree that arbitration
shall be the sole and exclusive forumfor resolving any
di spute, controversy or claimrelating to this
Agreenent and that neither party shall resort to any
court except to conpel arbitration, refer questions of
law or to confirm vacate or nodify any such award.

(Enphasi s added). Defendants assert that each of plaintiff’s
clains arises directly fromthe purchase of a yacht under this
agreenent and, therefore, "relates to" the agreenent and is
covered by the mandatory arbitration cl ause.

As discussed in this Court’s ruling on the notion to
dism ss, this case involves a dispute over plaintiff’s purchase
of a 40-foot sailing yacht fromdefendants. Plaintiff alleges
t hat defendants m srepresented the condition, construction,
design, and quality of the yacht, and failed to repair and/or
remedy various defects, for which he seeks to rescind the sale
and recover damages. He has asserted various state comon-| aw
clainms and cl ai rs under the Magnuson-Mss Warranty Act. There
can be no question that each of his clains "relates to" the
under |l yi ng purchase and sal es agreenent, and plaintiff does not
argue otherw se. Rather, plaintiff seeks to avoid his
contractual obligation to arbitrate based upon defendants’
all eged bad faith delaying tactics in the parties’ attenpts to

resolve this dispute and defendants’ waiver of their right to



arbitrate based on their participation in this litigation.
Al though the right to arbitration, |ike any other contract

right, can be waived, see Steinberg & Lyman v. Takacs, 774 F.

Supp. 885 (S.D.N. Y. 1991), here, defendants’ limted
participation through the filing of a notion to dism ss did not
constitute a waiver. There has been no discovery nor other
significant participation by defendants in the litigation.

Mor eover, defendants specifically stated in their nmenmorandumin
support of the notion to dismss that they were reserving their
right to invoke the arbitration cl ause.

Wth respect to defendants’ alleged bad faith del ayi ng
tactics, the parties paint drastically different pictures of what
transpired between themprior to plaintiff’s instituting this
| awsuit. Defendants claimthey were sinply engaging in good
faith, am cable settlenent discussions in an effort to resolve
matters, as required by the arbitration clause. Plaintiff
contends that defendants pursued a one-year "path of delay" that
prejudiced plaintiff who was left with a yacht that he coul d not
sell or trade.

Even if the Court credits plaintiff’s version of the facts,
the Court finds that this delay by defendants in seeking
arbitration did not constitute a wai ver by defendants of their
right to arbitrate nor has plaintiff been materially prejudiced.

The | anguage in the contract is unequivocal and unanbi guous. The



Suprene Court has held that, under the FAA, "any doubts
concerning the scope of arbitrable issues should be resolved in
favor of arbitration, whether the problemat hand is the
construction of the contract |anguage itself or an allegation of
wai ver, delay, or a like defense to arbitrability.” Mses H

Cone Menmi|l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25

(1983). The FAA is an expression of "a strong federal policy
favoring arbitration as an alternative neans of dispute

resolution." Hartford Accident & Indem Co. v. Sw ss Rei nsurance

Am Corp., 246 F.3d 219, 226 (2d Gr. 2001).

Accordingly, the Court grants defendants’ notion to stay
this litigation until the conclusion of the arbitration
proceedi ngs. The parties are directed to submt this dispute to
arbitration in accordance with the arbitration clause of the
purchase and sale agreenent. This case will remain open and the
parties are directed to file a joint status report wth the Court
every six nonths, advising the Court as to the progress of the
arbitration and an estimted date of conpletion.

SO ORDERED, this 31st day of Decenber, 2004, at Bridgeport,

Connecti cut.

/sl
Warrren W Egi nton
Senior United States District Judge




